
Private third-party payers may not wield the
hammer known as the False Claims Act, but

it’s important to note that the government now is
utilizing publicly available physician data and
sharing that information with private payers, says
Joseph Russo, president of HP3 Healthcare
Concepts in Bethlehem, PA. “Third-party private
payers and the government are constantly shar-
ing information,” he notes. “There is a lot of data
sharing taking place, and compliance officers
must be aware of that.”

According to Russo, it is common to see an
almost identical letter from private payers in the
form of an audit letter follow in the wake of a
Medicare review of physicians and other health
care providers.

Russo points out that current statutes make it a
federal crime for any health care provider to hold
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on to money they reasonably believe does not
belong to them where federal health care pro-
grams are concerned. However, he says it is a lit-
tle-known fact that under the Health Insurance
Portability and Accountability Act (HIPAA), similar
provisions now are applicable to private payers.

“Suddenly, we have an actual crime regarding
the submission of a false claim to a private com-
mercial third-party payer,” says Russo. “I think it is
very relevant.” 

Seven steps to limit 
your qui tam exposure

One reason the overall number of qui tam suits
is declining may be simply that the False

Claims Act is working, suggests Stuart Gerson, a
partner with Epstein Becker in Washington, DC.
Nevertheless, the former assistant U.S. attorney
also cautions that the size of the settlements flow-
ing from these suits continues to grow, along with
the costs of defending.

Gerson says there is a lot that is wrong with the
False Claims Act, including parts that should be
amended. Nevertheless, a successful litigation
regime should create predictable behaviors and
it’s not unlikely that that is what is happening here,
he says. As compliance programs have become
more prevalent, providers may simply be learning
what is permissible and what is not, he says.

Gerson says several other factors are also at
work. “The most competent lawyers have devel-
oped a following, and they are very selective,” he
says.

Solo practitioners 
come under fire

According to Joseph Russo, president of HP3
Healthcare Concepts in Bethlehem, PA, the

Department of Health and Human Services’ Office of
Inspector General and Medicare Part B contractors
have increased their scrutiny of solo practitioners
and small group practices. “Audits by Medicare have
increased significantly,” he warns. “Solo practitioners
and small group practices are no longer immune
from the audit authority of the federal government.”

According to Phoebe Moore, of the same firm,
contractors may elect to conduct a “limited” med-
ical record review, a “probe sample review,” or a
full RAT-STATS review when investigating these

HIPAA equips commercial carriers with new tools to attack health care fraud and abuse

INSIDE: DEFINING ‘OPT-OUT’ POLICIES FOR HIPAA PRIVACY RULE  . . . . . . . . . . . . . . . . . . . . .4

COMPLIANCE HOTLINE™

THE NATION’S ESSENTIAL ALERT FOR HEALTH CARE COMPLIANCE OFFICERS
MONDAY

NOVEMBER 25, 2002 PAGE 1 OF 4

See Solo practitioners, page 3

Private payers and Medicare expand anti-fraud coordination
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When Congress appropriated money for HIPAA,
its aim was to facilitate better coordination in the
fraud and abuse arena, says Alice Gosfield,
president of Gosfield & Associates in Philadelphia.
“HIPAA made it perfectly clear that commercial
health plans are supposed to be contributors to
increased coordination across the health care
industry,” she asserts.

Gosfield also notes that commercial carriers
now report to the National Practitioner Data Bank,
not with practitioner data but with fraud and abuse
data. The new law also made commercial claims
punishable under the civil money penalties provi-
sions. “Most states have insurance fraud codes
that make false claims fraud,” she says. Those
fraud codes are not the same as the False Claims
Act, but they still carry heavy penalties, she points
out.

“Many providers have thought that they only
have to worry about Medicare, which is quite
wrong,” Gosfield says. “If you put a stamp on it,
talk about it on the telephone, or send it over a
fax, they can get you for wire or mail fraud.”

Mark Pasten, president of Health Ethics Trust
in Alexandria, VA, says commercial plans increas-
ingly are taking a stance that requires the kind of
documentation that federal payment programs
have required in the past. “That is clearly a devel-
oping trend,” he reports.

According to Pasten, the age-old controversy
from the provider side has been whether to apply
the same documentation standards to private pay-
ers that are applied to Medicare, Medicaid, and
other federal programs such as TRICARE. “Many
times, people argue that private payers do not
require that, so why would we want that standard
in place,” he says.

The counter argument, he points out, is that
providers have not had much luck getting one

Private payers
Continued from page 1

Compliance Hotline™ is published every two weeks by American HealthConsultants, 3525
Piedmont Road, Building Six, Suite 400, Atlanta, GA 30305. Opinions expressed are not
necessarily those of this publication. Mention of products or services does not constitute
endorsement. Compliance Hotline™ is a trademark of American Health Consultants.
Copyright  2002 American Health Consultants . All rights reserved. No part of this publica-
tion may be reproduced without the written consent of American Health Consultants.

Editor: Matthew Hay (MHay6@aol.com) Vice President/Group Publisher: 
Managing Editor: Russ Underwood (404) 262-5521 Brenda L. Mooney (404) 262-5403
(russ.underwood@ahcpub.com) (brenda.mooney@ahcpub.com)
Editorial Group Head: Coles McKagen (404) 262-5420 Copy Editor: Nancy McCreary
(coles.mckagen@ahcpub.com)

SUBSCRIBER INFORMATION
Please call (800) 688-2421 to subscribe or if you
have fax transmission problems. Outside U.S.
and Canada, call (404) 262-5536. Our customer
service hours are 8:30 a.m. to 6 p.m. EST.

standard in place. “If we have several different
standards in place, we probably will wind up not
following any of them very well,” he explains.
“Since we know we have to follow the Medicare
standard, let’s adopt one uniform standard.”

Pasten says that while health plans may not
say it in so many words, many of them recognize
that the Medicare documentation standards are
fairly sound and are, in turn, formally adopting
them and incorporating them in contracts. Many
providers may complain about this, but he main-
tains that common documentation requirements
actually may work to their advantage.

For example, behavioral health providers must
ensure that when they visit a facility they actually
have provided individual services and are not
billing services provided to a group as individual
therapy. “All those standards of documentation
and accuracy should carry over without change,”
he argues.

Pasten says the greatest threat arises when
providers are indifferent about creating documen-
tation according to who the payer is. “If you are
trying to observe a weaker standard and a
stronger standard, you will probably fail to
observe both of them,” he explains. “The virtue of
a single standard for documentation is that it is
actually possible to learn it and follow it.” n

He also warns that the sheer size of recent set-
tlements shows that the well is not dry. “Arguably,
that is an efficiency,” he asserts. “It speaks to the
probable success of the regime.”

Lynn Snyder, also a partner with Epstein
Becker, says false claims cases are all unique.
“These are not your typical lawsuits,” she asserts.
“I have been asked time and again, ‘What can I do
to minimize my risk if I have one of these lawsuits,
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and if I have one of these lawsuits how does it
ever end?”

Here are the seven steps Snyder says providers
can take to take to limit their qui tam exposure:

I. Don’t bury your head in the sand. Providers
must assume that if they receive a government
receivable, they also will receive a subpoena
sometime within the next 0 years, Snyder says.
The “knock on the door” may be a letter from the
carrier to the billing clerk, or it may be somebody
showing up at an employee’s house.

Often, providers are reluctant to train employ-
ees on how to handle these situations because
simply educating employees might appear suspi-
cious. “Those days are over,” she argues. “The
best thing you can do is to educate your employ-
ees about their rights if an FBI agent happens to
show up at their doorstep on a Sunday night.”

II. Chasing down the alumni club. The group
of employees most frequently contacted by gov-
ernment investigators are former employees, she
says. “Very often, the whistle-blower is a former
employee,” she adds. Anything that a provider’s
human resource office can do to maintain the
name, address, and phone number of those
employees can be very valuable, she argues.

Often, however, she says, human resource offi-
cers only maintain this information for the one year
they must retain it in order to send the W-2s for tax
purposes. “The government has more latitude now
to speak with former employees,” she cautions.
“Keep those lines of communication open.”

III. Don’t forget human resources. Snyder
says that one facet of health regulatory due dili-
gence is to look through personnel files for resig-
nation letters. She says that human resource staff,
who frequently encounter disgruntled employees,
often ignore claims about improper billing and sim-
ply file them away. “You must connect the dots
between human resources and compliance and be
proactive and reach out to those people to find out
if those claims are true,” she advises.

IV. Maintain a chronology of government
contacts on how to bill. Many providers struggle
to recreate a history from former employees at the
carrier. But she points out that carriers no longer
even give out last names of their employees. 

Snyder says she often tracks down former
employees to find out the name of an employee at

the carrier who instructed them to do something a
certain way. “They could save a lot of money if
they would maintain this chronology,” she adds.

V. Educate the government. Snyder says the
government does not always take the time to track
changes in billing rules. “They will come to you
based on today’s rules about something that hap-
pened in 1990, and it is up to you to recreate the
reimbursement history,” she warns. “That means it
is up to us to do the homework for them.”

VI. Preparing the client. Attorneys must
explain to providers how the False Claims Act
works, including how a private party can come for-
ward and how these cases are resolved, she says.
Snyder often gives clients settlement documents
from other cases, including the Department of
Justice settlement and the relator and counsel set-
tlements. “I give them the whole ball of wax so
they can see what it looks like, because it may be
five years before they ever reach that point.”

VII. How to prevent whistle-blowers. “It is
against public policy to tell somebody they cannot
go to the government,” she says. Even employees
who deal with sensitive information, such as com-
pliance officers and general counsel, cannot be
prevented from becoming a whistle-blower.

“One of the things we recommend is to have a
written employment agreement and at the time of
employment get them to waive any financial
recovery they might be entitled to,” she says. “That
does not mean they can’t go to the government,
but you can try to remove the financial incentive.”
Whether this type of provision will stand up in
court is yet to be determined, she notes. “We will
find that out in the next few years,” Snyder says. n

Solo practitioners
Continued from page 1
issues. Medicare utilizes a data system to capture
billing and coding information and further analyze
utilization patterns, she adds.

“Though designed to compare the billing prac-
tices of one carrier to another carrier or the
nation, the system is also a useful tool for spot-
lighting trends in usage and detecting reporting
errors and uncovering aberrant reporting pat-
terns,” Moore says.

While data analysis and comparison of a partic-
ular physician profile would not provide conclusive
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Defining ‘opt-out’ policies
for HIPAA privacy rule

As hospitals design policies in response to
demands of the new privacy rule under the

Health Insurance Portability and Accountability
Act (HIPAA), compliance officers are faced with
implementing the fine points of the procedures
that will be required.

Patients’ right to “opt out” of inclusion in facility
directories and religious census directories, for
example, has been identified as one of the provi-
sions that is most directly under the access
purview. Defining the details of how it will be
implemented, some say, will be problematic, and
the implications far-reaching.

Hospitals’ first order of business regarding the
HIPAA opt-out provision is to look at their admis-
sion/discharge/transfer (ADT) systems and deter-
mine if those systems are equipped to handle the
necessary documentation and dissemination of

evidence of the occurrence of inappropriate billing
activity, Russo says it is clear, as stated in the
Program Integrity Manual, that “contractors are not
meeting Medicare’s payment safeguard expecta-
tions if they react only to complaints and leads out-
side their environment.”

The manual also states, “Contractors must
proactively seek out fraud and abuse, and should
review data for billing practices, patterns, or
trends that may indicate abusive and/or fraudulent
billing by scanning data for inexplicable aberra-
tions from the expected and relating those aberra-
tions to specific providers.”

“Clearly, a provider with a utilization profile
falling outside of that which would be normal for
the particular specialty and geographic area
should be aware of the potential for further
review,” Russo warns. 

He also points out that in its Work Plan for
2002, which outlines areas of focus for the
upcoming year, the OIG puts the spotlight on this
area. Physician evaluation and management
(E&M) codes will be reviewed to “determine
whether physicians correctly code E&M services
in physician offices and effectively use documen-
tation guidelines.” He says physicians should note
that 1995 or 1997 documentation guidelines are
utilized to make these assessments. n

information, suggests Mary Staley, MBA, vice
president of HIPAA operations for Healthlink Inc.,
a Houston-based consulting firm.

Admission screens need to have a field where
it can be indicated that a patient has chosen not
to be included in the facility directory, Staley says,
so that information can be communicated to the
appropriate staff. “If a field is not available in the
current ADT system, [hospitals] need to create
one. Then they need to train their folks on what
that field is.”

“Most of the time there is some kind of flag that
would communicate that,” she adds. “Most hospi-
tals already have a ‘confidential status’ that either
can remove a patient’s name or give the patient
an alias, so they already are able to handle the
opt-out possibility.”

Although the practice of opting out of hospital
listings now is enforceable by federal law, Staley
points out, it shouldn’t be new to most facilities. 

“If Tom Cruise came into your hospital, it would
be confidential,” Staley says. “The press would do
anything, including sending flowers, to confirm [he
was there]. So this should not be an uncommon
practice.”

The best advice now, Staley says, is just to
make sure everyone is aware of the provision,
and to have a written policy in place. That way,
she adds, if a receptionist, for example, accepts
flowers for a patient who has opted out, the hospi-
tal can take the appropriate action, whether it is a
warning or dismissal. 

The challenge in regard to the release of infor-
mation to the clergy, she says, has to do with the
various interpretations of the term. “In different
communities, ‘clergy’ has different meanings.
There are ministers, priests, and deacons. A
Eucharistic minister is not really clergy, but may
be there on behalf of clergy.” 

Her suggestion is that hospitals define what
“clergy” is within their community. “I recommend
you call them together and say, ‘This is the issue.
We need to come up with rules and guidelines.’”

There should be a flag within the computer sys-
tem that indicates patients who don’t want their
names released to the clergy, she notes. “If the
flag goes in, [the issue is] how not to have that
name appear on the list of room numbers and reli-
gious affiliation that hospitals are allowed to pro-
vide to clergy under HIPAA.” n


