
Editor’s note: Horror stories of physician colleagues losing personal
assets in malpractice judgments make the subject of asset protection of
particular interest. This issue of ED Legal Letter is not intended to be

an all-inclusive discussion, but rather an informative primer, thus affording
readers valuable information about options for protecting their personal sav-
ings and retirement accounts.

Introduction
Asset Protection Planning. Asset protection planning consists of strategies

taken to protect and insulate assets from future creditor attack. While asset
protection planning long has been a fundamental component of the savvy
physician’s estate plan, its techniques have become even more popular in
recent years for nonphysicians as juries in the United States issue ever-
increasing monetary awards. As a result, the statutory and case law interpret-
ing particular techniques has evolved significantly during the last decade. 

Asset protection planning involves a comprehensive inventory of assets
held by an individual or a family, along with the manner in which such assets
are titled. For this reason, asset protection techniques often are implemented
in conjunction with an estate plan. Planning techniques require consideration
of the estate, gift, and income tax consequences of a proposed transfer. 

Since asset protection is a highly complex area of practice, it strongly is
recommended that an individual interested in pursuing such planning consult
with experienced advisors. Not only is it necessary to be counseled on the
interplay of available asset protection strategies with various conflicts of laws,
laws of foreign countries, corporate laws, estate planning, and estate, income,
and gift tax ramifications applicable under a particular situation, proper plan-
ning will avoid transfers classified as fraudulent.

This article will describe the traditional as well as the more pioneering
asset protection planning techniques available; the tax consequences of
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various techniques; the pitfalls of a fraudulent
transfer; and current legal developments concern-
ing various asset protection planning techniques.

Fraudulent Transfer Laws
The Importance of Planning Today. Because

even the most basic asset protection planning typi-
cally involves a transfer of assets, a preliminary con-
sideration in any plan is the applicable fraudulent
transfer laws.1 In general, the fraudulent transfer
laws prevent transactions made with intent to
defraud a particular creditor.2 If made with the intent
to hinder a creditor, a transfer is fraudulent regard-
less of whether it also may have been motivated by
nonfraudulent intentions. By failing to comply with
the governing fraudulent transfer laws, an asset pro-
tection planning transfer will be void and the indi-
vidual making the transfer (and possibly his or her
attorney or other advisors) may be exposed to civil

— and in extreme instances, criminal — liability. In
light of this potential liability, most professionals are
willing to advise their clients about asset protection
only if they are confident that neither a current claim
nor a legitimate expectation of a future claim exists. 

In determining whether a transfer is fraudulent
(i.e., whether the transfer was meant to hinder a pre-
sent creditor), a court will not necessarily require that
the creditor in question have a claim that has been
reduced to a judgment. Consider, for example, a sur-
geon, concerned about the consequences of a particu-
lar procedure she performed on a patient, who imme-
diately transfers her investment account to her spouse.
A court later reviewing the transfer is likely to clas-
sify it as fraudulent because it was made with the
intent to hinder access to the investment account. In
this example, it is not necessary for the patient to have
obtained a judgment or even filed suit against the sur-
geon to be considered a creditor for fraudulent trans-
fer purposes. By contrast, consider an internist about
to form a private practice. While establishing his prac-
tice, an attorney advises him to establish an offshore
trust to protect his personal holdings from potential
professional negligence claims. A subsequent creditor
is not likely to succeed on a fraudulent transfer asser-
tion because the trust was not established with a par-
ticular creditor in mind (see table, p. 135).

While the previous examples illustrate the advan-
tages of engaging in asset protection strategies
before a potential claim arises, there are possible
solutions for a client who is faced with existing
claims or creditors. A determining factor for a court
in ascertaining whether or not a transfer was made
with the intent to defraud a particular creditor is the
solvency of the debtor. If the debtor became insol-
vent as a result of the transfer in question, there is a
greater likelihood that transfer will be void. Thus, in
instances where individuals have an existing creditor
or claim, asset protection plans often are structured
for the benefit of protection against future creditors
while ensuring that the debtor remains solvent with
regards to his current creditors. 

Traditional Asset Protection Planning Concepts 
Business and Corporate Entities. To minimize

exposure resulting from business ventures or real
estate holdings, individuals routinely are advised to
consider an appropriate entity to shield their personal
assets from creditor attack. Various types of entities
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can be established to distinguish the assets of the
business from the personal assets of the business
owner and thereby limit a business creditor’s ability
to recover from the business owner’s individual
assets (see insert).

Asset Protection-Planning 
As noted above, asset protection and estate plan-

ning often operate in conjunction with each other.
The following discussion will focus on certain asset
protection strategies that are equally popular for
their estate planning advantages and their utility in
reducing estate tax liability.

Gifts. Gifts of property to family members have
long been a staple of any asset protection or estate
plan. An outright gift to a spouse or family member
not engaged in a high-risk profession has the distinct
advantage of removing the gifted asset from claims
of future creditors. In addition, a gift has the estate-
planning advantage of removing assets from the
transferor’s taxable estate. Of course, a gift is not a
plausible alternative for an individual concerned
with relinquishing control and enjoyment of his or
her property. In addition, any gifting program must
consider gift tax consequences and maximize use of
the exemptions available in the Internal Revenue
Code.3 Finally, if a gift is not made to a particular
type of protected trust, the gifted asset immediately
will be subject to the donee’s creditors. 

Co-Tenancies. Many individuals (particularly
those who purchase real estate in a joint capacity) 
do not fully appreciate the estate and asset protec-
tion consequences of the form of co-tenancy they
create. When purchasing a joint asset with another
individual, it often is advisable to seek advice sur-
rounding the appropriate form of co-ownership.

Joint Tenancy with Right of Survivorship. Prop-
erty held in joint tenancy with right of survivorship,
traditionally popular for convenience reasons (in that
it will pass directly to the surviving joint tenant with-
out the necessity of probate by virtue of the survivor-
ship feature), provides no asset protection. In fact,
joint tenancy with right of survivorship exposes the
property to the creditors of each joint tenant. In addi-
tion, negative estate planning and estate tax conse-
quences can result from this form of ownership, par-
ticularly when it is used to hold property between per-
sons not married to each other.

Tenancy by the Entirety. Any discussion of asset

protection would be incomplete without consideration
of the availability of tenancy by the entirety under the
applicable state statute. Tenancy by the entirety is a
very popular, cost-effective form of ownership that
often can protect a family’s most valuable asset. Ten-
ancy by the entirety is a specific form of joint tenancy
that can exist only between a husband and wife. Like
joint tenancy with right of survivorship, upon the
death of one spouse the entire property held in tenancy
by the entirety will pass to the surviving spouse pur-
suant to a survivorship feature. However, in states that
recognize tenancy by the entirety, the property is treat-
ed as being owned by the marriage and, therefore, the
law prohibits a creditor of one spouse from executing
upon property held in tenancy by the entirety to satisfy
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Table. Legitimate Transaction 
or Fraudulent Transfer?

Transfers made as part of an estate plan to children by an
individual who was a guarantor on a loan were not fraudu-
lent because they were based on a plan before knowledge
of liability.1

Transfers were fraudulent when the debtor was allegedly
attempting to equalize the estate for himself and his wife
for estate tax purposes where at the time of transfer the
debtor’s liabilities appeared to exceed his assets. The tim-
ing of the transfers in close proximity to the debtor incur-
ring increased personal liabilities and the debtor’s insol-
vency at the time of transfer were sufficient to support the
assertion of fraud.

A conveyance made without fair consideration by a defen-
dant in an action for money damages or by a judgment
debtor is deemed to be fraudulent automatically if the
defendant fails to satisfy the judgment.2

The debtor purchased two homes and subsequently trans-
ferred the homes to his wife’s individual name with no con-
sideration. At the time of purchase and transfer, the debtor’s
liabilities exceeded his assets. Both the debtor and his wife
were signatories on the mortgage for one of the homes. The
debtor, however, made the mortgage payments and paid for
the expenses and improvements on the residences. The
court held that because the debtor continued to retain the
possession, benefit, and use of the properties and treated
them as his own, he had intent to defraud.3 “The transfer of
property by the debtor to his spouse, while insolvent, while
retaining the use and enjoyment of the property is a classic
badge of fraud.”4

References 
1. In re Atkinson, 63 BR 266, 270 (Bankr. WD Wis. 1986).
2. N.Y. Debt & Cred. Law § 273-a.
3. In re Kaiser, 722 F.2d 1574 (2nd Cir. 1983).
4. In re Kaiser at 1583. 



a judgment. In some states that recognize tenancy by
the entirety, only real estate or a primary residence can
be held in tenancy by the entirety.4 In addition, there
are states that recognize tenancy by the entirety for
real estate and personal property.5

In states that recognize tenancy by the entirety for
real estate only, a common strategy is to minimize any
mortgage in an effort to maximize the equity of the
protected asset. There is no gift tax consequence upon
creation of a tenancy by the entirety if both spouses are
U.S. citizens because of the unlimited martial deduc-
tion allowing tax-free transfers between spouses.6

Transfers to Tenancy by the Entirety. There are
instances of authority (both statutory and case law)
that provide that a transfer to tenancy by the entirety is
not a fraudulent transfer even if a creditor of one
spouse has a judgment against him or her.7 For exam-
ple, in Illinois, where tenancy by the entirety is limited
to homestead property, courts and the legislature have
determined that provisions of the Fraudulent Transfer
Act are not applicable to transfers into tenancy by the
entirety.8 An Illinois appellate court held that a creditor
can void a transfer of property to tenancy by the
entirety if the transfer was made with an intent to
defraud a particular creditor.9 The Illinois General
Assembly amended the tenancy by the entirety statute
to provide that if the property was transferred into ten-
ancy by the entirety with the sole intent to avoid the
payment of existing debts, the protections of the
statute did not apply.10 Thus, under the amended Illi-
nois statute, the actual intent standard contained in the
Fraudulent Transfer Act could not be used to set aside
a transfer of property to tenancy by the entirety. The
amended tenancy by the entirety statute expressly
included its own standard to be used when a creditor
challenges a transfer. That standard is whether the
transfer occurred with the sole intent to avoid payment
of debts existing at the time of transfer. 

The sole intent standard is in contrast to the actual
intent standard of the Fraudulent Transfer Act. Under
the Fraudulent Transfer Act, a creditor may void a
transfer if the debtor made the transfer with the actual
intent to hinder, delay, or defraud the creditor. Under
the sole intent standard if the transfer occurred to place
it beyond the reach of creditors and for some other
legitimate purpose the transfer would not be voidable
because the transferor had some motivation other than
avoiding a creditor’s claim. For example, an individual
who is a judgment debtor marries and is desirous of
placing his spouse’s name on the title to his home

would presumably make the transfer of the property 
to tenancy by the entirety without the sole intent to
defraud his judgment creditor. There would also be the
legitimate purpose of including his spouse in the title.
In this example, such a transfer would be voidable
under the standard set forth under the fraudulent trans-
fer law because the transferor had the actual intent to
avoid creditor claims despite any other motivation.
However, the Illinois statute is demonstrative of leg-
islative attempts to provide marital homestead proper-
ty held in tenancy by the entirety with greater protec-
tion from creditors by removing it from application
under the Fraudulent Transfer Act. 11

A Caution Regarding Tenancy by the Entirety.
Tenancy by the entirety is routinely employed when
both spouses are subject to personal liability as a result
of their professions. However, it is important to note
the potential temporary nature of tenancy by the entire-
ty. For example, the death of one spouse will immedi-
ately expose the property to the creditors of the surviv-
ing spouse. In instances where only one spouse is
employed or routinely is exposed to liability, married
individuals often are counseled to transfer real estate
and other assets to the nonworking spouse. Through
the creation of a particular type of marital trust, the
nonworking spouse’s estate plan can provide for the
residence to pass to a trust that will, in large part, pro-
tect the asset from the survivor’s creditors.

In addition, a recent Supreme Court case demon-
strates the potential fallibility of tenancy by the entire-
ty as a defense to a federal claim. The Supreme Court
recently found that a tenancy by the entirety was not 
a sufficient barrier to attachment by the IRS for the
value of a federal tax lien against one spouse.12

Despite the fact that Michigan law provided that ten-
ancy by the entirety could not be the subject of a
fraudulent transfer when only one spouse is a debtor
and despite the fact that courts traditionally have held
that federal tax liens could not attach to property that
cannot be unilaterally alienated, in U.S. v. Craft, the
Court found that Mr. Craft had significant rights in the
property which would allow the lien to attach.

Tenancy In Common. Unlike joint tenancy and
tenancy by the entirety, tenancy in common provides
no survivorship feature, and at the death of one joint
tenant, disposes of his or her interest according to
the co-tenant’s estate plan. This form of ownership
provides minimal asset protection. A creditor of a
debtor co-tenant can reach the debtor’s interest in
the property. As a practical matter, however, the
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creditor will not receive full enjoyment of the prop-
erty because the creditor will be subject to the other
tenants in common and often will be forced to seek 
a judicial partition of the property. The gift or estate
tax consequences of a tenancy in common depend
on the relationship between the co-tenants and the
amount contributed by each owner.

Planning with Conventional Trusts
In addition to their efficacy in the estate-planning

context, both domestic trusts and offshore trusts are
common asset protection vehicles. A domestic trust is
one that is governed by and administered under U.S.
state laws. When viewed for their asset protection abil-
ities, the utility of a domestic trust generally centers
on: 1) who created the trust (often referred to as the
“settlor”); 2) who is the beneficiary of the trust; and 3)
what rights the settlor provided for the beneficiary or
retained in the trust instrument. It is generally well
established that a self-settled trust, meaning a trust for
which the settlor has created for his or her own bene-
fit, will achieve no protection from creditors.13 Due to
the marketing efforts of some attorneys and financial
advisors promoting the benefits of so-called revocable
living trusts or self-declarations of trust, many individ-
uals incorrectly assume that such trusts offer asset pro-
tection. While revocable trusts are valuable estate
planning devices, they provide no asset protection for
the settlor who remains the lifetime beneficiary. Thus,
the following discussion of the asset-protection bene-
fits of protective trust provisions is only applicable in
situations where the settlor has established an irrevo-
cable trust for a beneficiary other than him or herself.
In general, a gift or transfer to an irrevocable trust will
have gift tax consequences because the settlor/donor
has removed the trust assets from his or her taxable
estate and has relinquished control over the assets. 

Protective Trust Provisions. Often one of an
individual’s most important estate planning objec-
tives is to shield the inheritance of an intended bene-
ficiary from personal liabilities such as professional
negligence claims, personal creditor claims, alimony
and child support claims, personal tort liability, and
personal tax liabilities. So-called protective trust
provisions are available to effectuate an individual’s
objectives in this regard. 

For example, a discretionary trust is one in which
the trustee has complete discretionary authority over
whether to distribute trust income and principal to a

beneficiary. Sample language of a broad discretionary
trust provision is set forth below:

The trustee may distribute to any one or more of
the trust beneficiaries from time to time then liv-
ing, so much or all of the net income and princi-
pal of the trust, in equal or unequal proportions
and at such time or times as the trustee, in the
trustee’s sole discretion, deems appropriate for
the health, support, education, maintenance, or
best interests of any one or more of the trust
beneficiaries, adding to principal any income
not so distributed. In making such a determina-
tion, the trustee may consider any other sources
of income and means of support available to the
beneficiaries, individually and as a group, and
any other circumstances and factors which the
trustee, in the trustee’s sole discretion, deems
pertinent.
The advantage of such discretionary language is to

limit the beneficiary’s interest under the trust. In gen-
eral, the beneficiary’s interest under the trust only
exists when and to the extent that the trustee decides
to make a discretionary distribution to the beneficia-
ry. Since the beneficiary has no right to compel the
trustee to make a distribution to the beneficiary, a
creditor of a beneficiary whose trust interest is sub-
ject to such trustee discretion generally cannot reach
the underlying trust assets, nor can the creditor force
the trustee to pay out income or principal to the trust
beneficiary. Generally courts only will interfere with
a trustee’s exercise of discretion when it is deter-
mined that the trustee has abused its discretion.14

Another common protective trust provision is a
spendthrift clause. A spendthrift trust provides a
restraint on the voluntary or involuntary alienation of a
beneficiary’s interest in a trust that can provide signifi-
cant protection for the trust beneficiary.15 Sample lan-
guage of a spendthrift trust provision is set forth below:

Trust income and principal shall be for the
sole use and benefit of the trust beneficiaries
named herein. No trust beneficiary shall have
the right to sell, transfer, assign, pledge, mort-
gage or otherwise encumber any part of the
beneficiary’s interest under the trust. No trust
income or principal shall be subject to the
claims of any creditor of a trust beneficiary.
No trust income or principal shall pass to any
receiver (for the benefit of the creditors) or to
any trustee of a beneficiary in bankruptcy.
Of course, regardless of the protective provision
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contained in a trust, once a trustee makes a determina-
tion to distribute trust assets to a beneficiary, that dis-
tribution is subject to creditor attachment. Moreover, a
properly drafted trust will allow the trustee to make
distributions for the benefit of the beneficiary (i.e., to
an educational institution or medical provider), there-
by eliminating an instance where the distribution is
exposed to the beneficiary’s creditors. 

Marital Trusts. A simple yet effective asset pro-
tection plan for a physician spouse and a nonwork-
ing spouse may center on the transfer of the individ-
ual assets of the physician spouse to the nonworking
spouse (or a working spouse not exposed to profes-
sional negligence claims). As noted above in the ten-
ancy by the entirety discussion, it is equally impor-
tant to address a situation where the nonworking
spouse predeceases the physician spouse. If the
physician spouse inherits assets directly (free of
trust, in his or her individual name) from the non-
working spouse, such assets could be exposed to 
the physicians’ professional negligence claims. 

This situation is typically mitigated through use of 
a Qualified Terminable Interest Property (or “QTIP”)
marital trust. A QTIP marital trust is a trust that quali-
fies for the unlimited marital deduction (provided that
the surviving spouse is a U.S. citizen).16 Income from a
QTIP trust must be distributed to the surviving spouse
at least as often as annually, thereby making the income
distributions available to creditors. However, the princi-
pal of the trust can qualify for spendthrift or discre-
tionary trust status. In the foregoing example, a QTIP
trust would be incorporated into a nonworking spouse’s
estate plan so that upon his or her death, the physician
spouse’s inheritance will pass to a QTIP trust. It should
be noted that an alternative to a QTIP trust is available
for spouses who are not U.S. citizens.17 QTIP marital
trusts also can facilitate lifetime gifts between spouses.

Other Trust Planning Opportunities. It is impor-
tant to mention that more advanced trusts that facili-
tate large transfers of wealth from one generation to
another with reduced estate and gift tax consequences
also can provide effective asset protection opportuni-
ties. Such trusts are those in which the settlor makes
an irrevocable gift of the trust property while retain-
ing an interest in a portion of the trust property. 

Because the settlor retains a portion of the trust
assets, the IRS recognizes the gift is something less
than the entire trust corpus and allows a settlor to often
obtain a substantial discount on the value of the trans-
fer. Examples of the types of trusts that are well

known for their ability to provide “leverage” in a gift-
ing program include Qualified Personal Residence
Trusts (QPRTs), Grantor-Retained Annuity Trusts
(GRATs), and Charitable Remainder Trusts (CRTs).
At least one commentator suggests these types of
trusts in lieu of an offshore or more obvious “asset
protection” trust as an attempt to counter fraudulent
transfer claims. Thus, the argument is that since these
trusts are commonly used in the estate-planning con-
text, they are more likely to survive scrutiny in a
fraudulent transfer setting than would for example, an
offshore trust.18 In addition to GRATs, QPRTs, and
CRTs, an irrevocable life insurance trust, a routine
estate-planning device, often is advisable to protect the
cash value of a life insurance policy and its proceeds. 

Disclaimers. A longtime “postmortem” planning
concept with relevance in asset protection planning is 
a disclaimer or a renunciation. A disclaimer is a refusal
to accept an inheritance. The law recognizes that a per-
son is not obliged to accept an inheritance and there-
fore permits individuals to disclaim property so that it
passes as if the individual predeceased the person from
whom they would have inherited the property. Dis-
claimers often are used in the estate-planning context
to avoid taxation of an inheritance in an individual’s
estate and are effective for such purposes if the “dis-
claimant” (the individual renouncing his or her inheri-
tance) never accepted an interest in the gift.19

In the asset protection context, a disclaimer may
be considered where a family member dies leaving a
bequest to a beneficiary with creditor problems and
there is a concern that the inherited property will be
exposed to the beneficiary’s creditors. However, the
efficacy of a disclaimer in this situation is question-
able. Some state statutes expressly provide that a
disclaimer will not be effective for asset protection
purposes if the disclaimant is rendered insolvent.20

A much more secure approach to the above situation
is for an individual to plan for receipt of an anticipated
inheritance by discussing the provisions of his or her
parent or grandparent’s estate plan with them and their
advisors. If inherited assets pass to a spendthrift or dis-
cretionary trust, they will not be subject to the benefi-
ciary’s creditors. 

Domestic Asset Protection Trusts
As discussed earlier, an individual generally can-

not create a trust for his or her benefit and protect
the assets from creditors. However, in recent years,
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several states (Alaska and Delaware were among the
first) have enacted legislation that purport to protect
self-settled trusts from creditor attachment.21 Thus,
these states have essentially set out to create what is
achieved through an offshore trust arrangement.

Alaska’s trust act22 provides that assets transferred
to a trust containing spendthrift provisions are pro-
tected from creditors unless the intent was to
defraud creditors or the transfer renders the settlor
insolvent. There are several other limitations placed
on these trusts. The settlor cannot retain the power
to revoke or terminate all or part of the trust without
the consent of a person who has an adverse interest
in the trust; the transfer could not have been intend-
ed to hinder, delay or defraud creditors; the trust
cannot have a mandatory requirement that all or part
of the trust income or principal be distributed to the
settlor; and the settlor cannot be in default by 30
days or more in child support. For a trust to fall
within the purview of Alaska’s statute, the trust
administration must occur in Alaska, meaning that
part of the assets must be in an Alaskan account and
the trustee must be an Alaska resident or an Alaska
trust company or bank. The Delaware statute23 is
very similar to Alaska’s trust act. As in Alaska, a set-
tlor in Delaware may transfer assets to an irrevoca-
ble spendthrift trust yet still retain a discretionary
beneficial interest if certain requirements are met. 

Unlike self-settled offshore trusts, the Delaware
and Alaska legislation attempt to make the transfer
of property to a domestic asset protection trust result
in a completed gift for federal gift tax purposes. If
the transfer is deemed a completed gift, then the
property is removed from the settlor’s estate for
estate tax purposes. This is important for asset pro-
tection purposes because practitioners have tradi-
tionally reasoned that if an asset remains a part of a
settlor’s taxable estate, it is logical that it is exposed
to his or her creditors. The Alaska and Delaware leg-
islations theorize that if the transferor’s creditors
cannot reach property, the transferor has effectively
given up substantial control of the property. 

If the transfer to the trust is a completed gift, the
trust should be exempt from estate tax on the trans-
feror’s death. However, it is possible that the trans-
feror’s right to receive distributions may result in the
trust assets being includable in the settlor’s estate.24

Finally, there is a question as to whether these pro-
tective trusts actually achieve their stated goals. The
U.S. Constitution requires each state to give “full faith

and credit” to judgments handed down by the courts 
of all states.25 Once the creditor receives a judgment
order in any state, there is no need to re-litigate the
issues in the state where the assets are held. As of
today, there has been no “test” case determining how
the Full Faith and Credit Clause affects the enforce-
ment of a judgment against an Alaska or Delaware
trust. The uncertainties and the lack of judicial prece-
dent surrounding the Alaska and Delaware trust provi-
sions along with the well established legal principles
against self-settled spendthrift trusts in the United
States make it currently unknown whether the objec-
tives of the protective trust statutes can be achieved. 

Offshore or Foreign Trusts 
An increasingly popular asset protection planning

device for physicians as well as other wealthy indi-
viduals and families is an offshore trust. Offshore
trusts and foreign trusts generally refer to trusts that
have a minimum of one trustee who is not a resident
of the United States. Accordingly, an offshore trust
is typically governed by the laws of a foreign coun-
try that is selected because of its favorable creditor
protection legislation. Commonly utilized jurisdic-
tions include the Isle of Man, the Cayman Islands,
and the Cook Islands.

Structuring Offshore Trusts. Offshore trusts are
generally governed by foreign jurisdictions favorable
to asset protection trusts. In particular, unlike most
domestic trusts, such jurisdictions provide protection
for self-settled trusts. Foreign trusts are irrevocable
but usually provide a third party with a power to
amend and the settlor with controls over the trust.
Such trusts almost always have one non-U.S. trustee
acting at all times (regardless of whether the trust
assets are situated in the United States) and the for-
eign trustee holds the trust powers and in particular
the power to distribute income and principal of the
trust. Foreign trusts typically contain provisions that
allow the foreign trustee the power to change the situs
of the trust assets to another jurisdiction if the trust
assets are under attack. Clauses known as “duress”
provisions direct a foreign trustee to ignore an order
of a U.S. trustee if given under duress such as a court
order directing the trustee to turn over trust assets. 

Offshore trusts are often funded through use of
other estate and asset protection techniques such as
corporations, family limited partnerships, and limited
liability companies. For example, an offshore trust
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might hold interests in an LLC situated in the United
States. However, funding a foreign trust with any
assets that are directly or indirectly located in the Unit-
ed States could subject those assets to the jurisdiction
of a U.S. court. Other structures involve funding such
a trust with assets of a foreign jurisdiction (which may
or may not be the jurisdiction governing the trust).

Advantages of Offshore Trust Arrangements.
In recent years, foreign trusts have been heavily
marketed by trust companies and financial institu-
tions located in offshore jurisdictions largely for
their ability to serve as a deterrent to a creditor or a
creditor’s attorney attempting to reach the assets of
such a trust. For example, an attorney in the United
States must confront the legal, geographical, proce-
dural, and financial obstacles associated with the
foreign jurisdiction. Obviously, the costs associated
with attempting to seize assets of a foreign trust can
be high, particularly since many foreign jurisdic-
tions prohibit contingent-fee litigation.

In addition, unlike domestic trusts, as stated earli-
er, certain foreign laws allow a settlor to effectively
create an asset protection trust for his or her own
benefit thereby giving the impression that a settlor
can “have his cake and eat it, too.”26

Other favorable aspects of offshore jurisdictions
are their tendency toward “pro-debtor” fraudulent
transfer laws that generally require a creditor to prove
a fraudulent transfer beyond a reasonable doubt. 27

Disadvantages of Offshore Trust Arrange-
ments. The perception surrounding foreign trusts
often results in a misconception that they offer “tax
avoidance” advantages. Instead, foreign trusts are
neutral for estate, gift, and income tax purposes for
individuals residing in the United States.

Because of the flexibility of self-settled trusts cre-
ated in offshore jurisdictions, most foreign trusts pro-
vide the settlor with retained interests that prevent
U.S. gift tax advantages. However, both U.S. citizens
and resident aliens who transfer property to foreign
trusts (regardless of whether they retain interests in
the trust) are deemed the owner of such trust for fed-
eral income tax purposes and the income earned in
the foreign trust must accordingly be reported on
their U.S. individual income tax returns. Moreover,
the Internal Revenue Code even provides that a non-
resident alien who becomes a U.S. resident within
five years after transferring property to a foreign trust
must be treated as the owner of the trust property for
federal income tax purposes beginning on the date on

which residency began.28

Recent cases illustrate a willingness on the part of
Untied States courts to incarcerate individuals involved
in offshore trust arrangements on contempt charges. In
Federal Trade Commission (FTC) v. Affordable Media
L.L.C., 179 F.3d 1228 (Ninth Cir. 1999), Michael and
Denyse Anderson created a Cook Islands trust. The
Andersons were named as co-trustees along with
AsiaCiti Trust Limited (“AsiaCiti”), a company
licensed to conduct trustee services in the Cook
Islands. Under the terms of the trust, the Andersons 
and AsiaCiti were precluded from repatriating any of
the trust assets to the United States when an “event of
duress” occurred. The Andersons subsequently became
involved in a “Ponzi” scheme and transferred their
profits to the Cook Islands trust. When the Ponzi
scheme was investigated, the Andersons were prose-
cuted, and the FTC attempted to reach the assets in the
Cook Islands trust. When the Andersons were instruct-
ed to order an accounting of the trust’s assets and repa-
triate the trust assets, AsiaCiti invoked the “event of
duress” clause, removed the Andersons as co-trustees,
and refused to render an accounting or repatriate the
assets. The district court found that the Andersons still
were in control of the trust through their status as pro-
tectors of the trust (a standard provision in a foreign
trust) and placed them in contempt for refusing to ren-
der an accounting and repatriate the assets. The deci-
sion was affirmed on appeal.

In Lawrence v. Goldberg, 279 F.3d 1294 (11th
Cir. 2002), The court found that Mr. Lawrence had
control over an offshore trust, through his retained
powers to remove and appoint trustees and to add
and exclude beneficiaries. It then held Lawrence in
contempt for failing to turn over the trust assets and
ordered his incarceration pending compliance. On
appeal, the “turn over” order and the contempt order
were affirmed. Notwithstanding the incarceration of
the individuals in both Affordable Media L.L.C. and
Lawrence, their trusts repatriated no assets. Howev-
er, both instances illustrate the discernment a debtor
with an offshore trust will face when challenged
during court proceedings.

Another negative consequence of a foreign trust
may occur in bankruptcy court. In particular, if a
foreign trust is created within one year of a bank-
ruptcy filing, the bankruptcy court may deny a dis-
charge of debts, thereby allowing creditors to pursue
collection indefinitely.29

Other obvious disadvantages to offshore trusts
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include the cost, maintenance fees, uncertainty sur-
rounding the political situation of a particular for-
eign land, language and currency barriers, and con-
flict of law issues. Notwithstanding these disadvan-
tages, creation of an offshore trust is perhaps the
most advanced level of asset protection planning.
Often the mere existence of such a trust will deter 
a creditor from pursuing collection of a claim. Over-
all, the foreign trust provides much greater asset
protection than many domestic planning options
mainly attributable to the expense, delay, and addi-
tional hurdles to be encountered when proceeding
against assets held in such an entity.

Bankruptcy Laws and Exemption Planning 
An individual facing the prospect of bankruptcy is

desirous of discharging debt and shielding property
to the greatest extent possible. Accordingly, an
important goal of an individual’s asset protection
planning is to maximize the equity in assets which
are “exempt” from the bankruptcy estate. Federal
and state laws protect a wide variety of exemptions
that are summarized below. These exemptions are
crucial because often the threat of filing for bank-
ruptcy by a debtor who owns substantial exempt
assets may precipitate successful settlements with-
out the need to file.

Exemptions. As noted above, under the Bankruptcy
Code, certain property interests are exempt from the
debtor’s bankruptcy estate.30 The theory behind the
exemptions is that they are necessary to provide the
debtor with a “fresh start” after the close of the bank-
ruptcy proceedings. Each state is permitted to “opt out”
of the federal scheme and provide its own exemptions
or, a state may give its residents the ability to select
between state exemptions and federal exemptions.

The question of whether it is appropriate for indi-
viduals engaging in “pre-bankruptcy” planning to
exchange non exempt assets for exempt assets has
been the subject of considerable litigation involving
bankruptcy trustees and debtors. However, the leg-
islative history of the Bankruptcy Code seems to
anticipate this type of behavior and recognizes it is
not fraudulent.31 Notwithstanding this general recog-
nition, a demonstration of intent to defraud a credi-
tor when engaging in such activity will render an
exemption void. Thus, the conversion of nonexempt
property to exempt property must be done carefully
on the advice of counsel with a thorough review of

the prevailing case law that exists for the applicable
jurisdiction.

Set forth below are common exemptions that are
crucial to almost any asset protection plan:

Tenancy by the Entireties. As noted above, the
exemption for tenancy by the entirety property
varies from state to state. (See previous discussion of
tenancy by the entirety.)

Protection of Homestead. Almost every state
provides a debtor with a homestead exemption, the
amount of which varies enormously from state to
state. Florida and Texas have unlimited homestead
exemptions whereas the federal bankruptcy home-
stead exemption is limited to $7500. 32 Similar to
tenancy by the entirety, courts have held that a
homestead exemption will not be effective against a
federal tax lien.33 If a state has a small homestead
exemption, asset protection planning should focus
on whether tenancy by the entirety or a transfer to a
nonworking spouse (either outright or in trust) is an
option. If a state has an unlimited homestead exemp-
tion, asset protection involves depleting the mort-
gage or making improvements on the property. 

Planning for the homestead exemption may even
involve establishing residency in a favorable juris-
diction (consistent with the 180-day waiting period).
Moreover, a conversion of nonexempt property to
exempt property with the intention of filing for
bankruptcy provided that a bankruptcy court review-
ing the transaction does not find the debtors actions
fraudulent also may prove effective.34 

Retirement Plans
The state and federal exemptions provided for retire-

ment plans represent a major planning opportunity. 
ERISA-qualified plans. The most important of

the retirement plan exemptions is the federal exempt
status granted to retirement plans that are qualified
under the Employee Retirement Income Security
Act (ERISA); a body of federal law governing IRS-
qualified retirement plans.35 Such plans include pen-
sion plans, defined benefit and defined contribution
plans, profit-sharing plans and 401K plans. In 1992,
the Supreme Court provided conclusive protection
for plans governed by ERISA and further provided
that the federal law protecting these plans will pre-
vail regardless of state law.36

However, this protection is not absolute in all situ-
ations. The protection has been denied in at least one



situation to a plan sponsored by a closely owned
business where the plan covered only the owners 
and their spouses. It is therefore important to include
other employees in such a plan.37 In addition, ERISA
specifically provides an exception to the protective
provisions in the case of qualified domestic orders
obtained in connection with child support obliga-
tions, alimony payments, or marital rights. Moreover,
courts have used provisions of the Internal Revenue
Code to enforce attachment of a federal tax lien
against plan assets.38

Distributions from Qualified Plans. In many
states, once an individual reaches an age at which he or
she is forced to receive distributions from a qualified
plan, any amounts distributed lose their exempt status.
However, some states extend a level of protection to
distributions from retirement plans.39 In Illinois, distri-
butions from a retirement plan retain their exempt sta-
tus to the extent necessary for support of the debtor and
the debtor’s spouse and dependents. Individuals resid-
ing in states that protect distributions in one form or
another are often advised to hold those distributions in
a segregated account apart from nonexempt assets.

Individual Retirement Accounts. By contrast,
Individual Retirement Accounts (IRAs) are estab-
lished under the Internal Revenue Code40 and are
not subject to ERISA. Therefore, their level of pro-
tection varies from state to state. States that provide
protection for an IRA include California, Florida,
Illinois, and Texas.41

Roth IRAs. Individuals who have established 
a relatively new Roth IRA should be cautioned
that a state exemption protecting traditional IRAs
would not necessarily extend to a Roth IRA. This
is because a different Internal Revenue Code sec-
tion governs Roth IRAs and many statutes provid-
ing protection for traditional IRAs refer to plans
under Section 408 of the Internal Revenue Code.
Thus, it is important to review the applicable
statute that may or may not extend protection 
to a Roth IRA.42

Nonqualified Retirement Plans. Because a non-
qualified plan is not afforded ERISA’s federal protec-
tion, a review of the governing state law is necessary.
States that have broad legislation that may include
protection for a nonqualified plan include California,
Georgia, Idaho, Indiana, and Pennsylvania.43

Annuity Contracts. In recent years, commercial
annuity products such as variable annuities, which
offer a variety of investment vehicles, have become

increasingly popular for retirement planning.
Exemptions for annuity contracts are available in
many states and provide a valuable planning oppor-
tunity because a similar investment held outside of
an annuity product (i.e., in an individual’s name or
jointly with a spouse), may be subject to creditor
attachment. Not surprisingly, Florida exempts all
annuity contract proceeds, whereas protection in Illi-
nois and Ohio is dependent on whether the named
beneficiary is the debtor’s spouse or dependents.44

The federal exemption extends only to an annuity
contract to the extent reasonably necessary for the
support of the debtor and the debtor’s dependents.45

Life Insurance Policies. Exemptions for a debtor’s
interest in the cash value of a life insurance policy
also allow an individual to accumulate investments in
a product that is shielded from creditors. In some
states, the protection also extends to the policy pro-
ceeds upon the death of the debtor. The federal
exemption applies to all of the debtor’s unmatured
policies and the debtor/insured can continue to make
premium payments on those polices without having
the payments subject to the bankruptcy estate (under
the theory that they are for the debtor’s dependents
and not the debtor). 

The proceeds from a life insurance contract of an
individual whom the debtor relied on for support are
protected only to the extent found necessary for the
debtor’s support.46 Like the protections for annuities,
some state exemptions allow for protection of the
entire cash surrender value of a life insurance policy
(Florida) and some limit that protection to when a
dependent or spouse is named the beneficiary (Illi-
nois).47 In addition, life insurance proceeds payable to
a spouse or dependent are also exempt from the
debtor’s creditors in many states.48

Individuals residing in a state that does not pro-
vide absolute protection for life insurance pro-
ceeds and a policy’s cash value or individuals
without the requisite spouse or dependent benefi-
ciaries should consider an irrevocable life insur-
ance trust. If properly drafted, such a trust will
shield the cash value of a policy and its proceeds
from the creditors of the insured. In addition, an
irrevocable life insurance trust has the added bene-
fit of removing the policy proceeds from the
insured’s estate (and that of his or her spouse) for
estate tax purposes, and can protect the policy pro-
ceeds from the creditors of the insured’s spouse,
children or other beneficiaries.
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Conclusion

The importance of viewing the estate and asset pro-
tection planning process in conjunction with one
another cannot be overemphasized. Common estate
planning strategies (such as revocable living trusts) or
seemingly benign forms of joint ownership can pro-
vide minimal protection or even have negative conse-
quences in an asset protection context. In addition,
most transfers made for asset protection reasons will
have estate and gift tax consequences and therefore
require an understanding of the applicable tax laws. 

It also is important to keep in mind that an asset
protection plan can be as simple or as complex as a
given situation warrants. While offshore trusts are
appropriate for a select segment of our society, the
mere establishment of conventional trusts for family
members or transfers to a spouse faced with less pro-
fessional exposure may be all that is needed for others. 

Finally, it is crucial for physicians routinely
exposed to professional liability to plan in advance
of a claim. Such planning should not only involve a
review of individual and family assets but also con-
sideration of techniques that can shield a potential
inheritance from creditor attachment.
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CE/CME subscribers: To obtain CE or CME credit for this
semester, please answer the questions published in the July-
December 2002 issues, fill out the enclosed Scantron and
CE/CME questionnaire, and submit them in the enclosed
envelope. 

For details on ED Legal Letter’s continuing education pro-
gram, contact: Customer Service, American Health Consul-
tants, P.O. Box 740056, Atlanta, GA 30374. Telephone:
(800) 688-2421. Fax (800) 284-3291. E-mail: customer
service@ahcpub.com.

21. An offshore or foreign trust typically is established to 
achieve:

A. discharge of an individual’s debts if he or she files for 
bankruptcy.

B. asset protection for a self-settled trust.
C. relief of the trust assets from U.S. income and estate tax 

liability.

22. Both qualified retirement plans and IRAs are ideal 
opportunities for asset protection because of the exempt 
status they enjoy under federal law.

A. True
B. False

23. Based on the facts presented, which of the following 
actions, on their own, are likely be considered a fraudu-
lent transfer when reviewed by a court?

A. A transfer of an investment account to a spouse with 
the intent to shield the account from the attack of future 
creditors

B. A transfer to an educational trust for a child that ren-
ders the transferor insolvent

C. Establishing residency in Florida and shortly thereafter 
converting nonexempt property to exempt before filing 
for bankruptcy

D. A transfer to an offshore trust with the retained ability 
to receive income and principal from the trust 

24. Asset protection for physicians is typically accom-
plished through the structure of a medical practice or 
professional service corporation.

A. True
B. False
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It is crucial for physicians and other health care
professionals to seek professional advice in the

establishment of a private practice or professional
service corporation; a discussion of the various busi-
ness structures and related business issues for physi-
cians is beyond the scope of this article. It is impor-
tant to note that despite the various available entities
offering creditor protection, state statutes and judi-
cial decisions consistently provide that professionals
such as physicians, dentists, and attorneys face per-
sonal liability in connection with legal actions
brought against them for malpractice.1

Of course, a medical practice such as a profes-
sional corporation and its individual professionals
will carry malpractice insurance as protection for
such situations. Nevertheless, there always is the
possibility that: 1) a judgment may be rendered that
exceeds the malpractice insurance coverage limits
on a given policy; 2) the insurance carrier may disal-
low coverage of a claim; or 3) the insurance carrier
becomes insolvent. Thus, it is crucial for physicians
and other professionals to explore asset protection
strategies to insulate their personal holdings from
their professional liabilities. Accordingly, the fol-
lowing discussion concerning limited liability
achieved through business entities does not pertain
to claims based upon professional liability:

Corporations. A longtime estate planning and
asset protection technique involves the use of a cor-
poration in an attempt to limit liability for it owners
(the shareholders). In general, a corporation is treat-
ed as a separate legal entity distinct from its owners,
and, absent special circumstances, the owners’ per-
sonal holdings are not subject to exposure for the
debts incurred by the corporation. As a general rule,
the shareholder’s liability for corporate debts is lim-
ited to the amount of the shareholder’s investment in
the corporation. 

Nevertheless, there are several circumstances
under which a corporation’s shareholders are subject
to personal liability. Shareholders personally are
liable if they personally guarantee a corporate obli-
gation and if it can be demonstrated that they are
conducting business in their individual (rather than
corporate) capacities. 

“Piercing the corporate veil” refers to a judicial

willingness to ignore the corporate structure and
hold a shareholder’s personal assets accountable for
the corporate liabilities. Examples of where credi-
tors generally are successful in piercing the corpo-
rate veil involve situations in which egregious con-
duct on the part of the shareholder would produce a
great inequity for a creditor. In addition, limited lia-
bility will be set aside if it can be established that
the shareholders did not recognize the corporation as
a distinct entity by maintaining minutes of corporate
meetings, mandatory state recordings and annual fil-
ings were ignored; or that the shareholders commin-
gled corporate assets with their individual assets.

Limited Partnerships. Limited partnerships are a
longstanding asset protection planning technique
and have been employed by practitioners for their
asset protection and tax advantages. In recent years,
plans including limited partnerships have become
slightly less popular due to the advent of limited lia-
bility companies (see p. 2). Like a shareholder in a
corporation, a limited partner’s exposure for the
debts of a partnership is limited to the amount of the
limited partner’s investment in the entity. Thus, a
creditor of a partnership attempting to satisfy a debt
of a partnership cannot execute upon the personal
assets of a limited partner in an effort to satisfy the
obligation. The general partner, however, is liable
for the partnership debts while maintaining control
of the entity. Thus, plans involving a limited partner-
ship often use a corporation or other entity as a gen-
eral partner.2 In addition, many strategies contem-
plate a general partner giving the majority of the
value in the partnership to the limited partners while
retaining control.

Additionally, a limited partnership has an added
advantage in that state law limits the remedies avail-
able to a creditor of a limited partner. Specifically, a
charging order is the exclusive remedy of creditors
of the limited and general partners of a limited part-
nership. This means that if a creditor is successful in
securing a judgment against a limited partner, that
partner can merely “assign” the partnership interest
to the creditor. As an assignee, the creditor does not
obtain the rights of a partner but only obtains the
ability to receive distributions (if any) that the
debtor would have received. In the context of a
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properly drafted family partnership agreement with
“friendly” partners, a judgment creditor’s ability to
satisfy a debt through receipt of the debtor’s partner-
ship distributions can be prevented. 

Limited partnerships or family limited partnerships
have long been touted for their distinct estate and gift
tax planning advantages. The IRS has consistently
permitted individuals to obtain steep discounts in
valuing gifts of limited partnership interests to family
members. This is because the governing limited part-
nership agreement often restricts the rights of the lim-
ited partners, thereby allowing minority interest and
lack of marketability discounts to substantially reduce
the value of the underlying partnership interests that
are transferred. 

Limited Liability Companies. A limited liabili-
ty company (LLC) is a statutory entity governed
according to the applicable state LLC statute. An
LLC’s owners are referred to as members and an
operating agreement is the primary instrument gov-
erning an LLC. LLCs have both of the asset protec-
tion advantages afforded to a limited partnership

(limited liability and charging order remedies for 
a creditor of a member). However, LLCs have an
added advantage in that its members actively can
participate in the management of the company
without risk of exposing the member’s limited lia-
bility (in contrast to a limited partnership where
only a general partner maintains the ability to man-
age the entity). 

LLCs provide the similar estate and gift tax-
planning opportunities available through limited
partnerships.  

Endnotes
1. Spero P. Asset Protection Legal Planning and Strategies, §

9.05. See also statutes relating to professional service corpora-
tions such as 805 Ill. Comp. Stat. Ann. (West 1998); Fla. Stat.
Ann. §621.07 (West 1998); NY Bus. Corp. Law §§1501-1516
(McKinney 1986, Supp. 1991).

2. Such techniques involving “layering” entities such as partner-
ships, corporations, and LLCs frequently are implemented in
sophisticated asset protection plans to add an additional layer
of protection to the arrangement.
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