
Take this patient … NOW! Avoid the
pitfalls of hospital-affiliated referrals 
Education and communication reduce inappropriate referrals

(Editor’s note: Due to the delicate nature of some of the information in this
article, many of the sources quoted agreed to share their comments only on the
condition of anonymity.)

“You have to take this referral.” How many times have your
admissions staff heard this line? Unfortunately, they most
often hear it late on a Friday afternoon and in connection

with a referral that they know or suspect is inappropriate for home 
care referral. How do your staff handle this situation when the referral
source is the hospital with which you are affiliated?

“Whether the pressure is overtly exerted or the agency has merely
perceived the pressure, the sense of obligation is real,” says the director
of a home care agency in an urban setting. “Sometimes, in an effort to
emphasize the urgency of the referral, the discharge planner will tell us
that no other agency will take the case,” he adds. 

This type of comment underscores the fact that the case may be an
inappropriate home care referral, but the hospital-affiliated agency is
expected to take the referral in spite of that fact, the director adds.

“Many agencies have long-standing problems with inappropriate
referrals from their hospital owners or affiliates,” says Elizabeth E.
Hogue, Esq., a home care attorney based in Burtonsville, MD. 

“The problem originated in the cost-based reimbursement rules
under which hospitals operated prior to the prospective payment 
system (PPS). A hospital could reduce length of stay by referring the
patient to home care and shift the costs to the home health cost report,”
she says. 

Because hospital administrators believed that the organization would
never make money on home health, the extra loss in revenue on the
home health side of the business was not important, Hogue adds. Now,
under PPS, home health agencies should be making a profit, so cost
shifting does have a significant effect on the overall business, she says.

“Even when we are given inappropriate referrals, I am responsible
for generating a positive financial picture to our chief financial officer,”
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points out the manager of a Midwest home
health agency. 

While the financial aspect of inappropriate refer-
rals raises concern among home health managers,
the most important issues related to inappropriate
referrals are ethical and risk management, Hogue
says. “It is not ethical to refer a patient to inappro-
priate care, and it is very risky for a home care
agency to accept a patient who requires care it can-
not provide,” she explains. (For more information
on liability, see Hospital Home Health, February
2003, p. 21.)

While some inappropriate referrals may occur
because it is easier to send a patient to a home
care agency than to a long-term or subacute care
facility, more often, the cause of the inappropriate
referral may be a lack of understanding on the
discharge planner’s part, Hogue says. 

“The most significant problem we see with
inappropriate referrals is the lack of a willing or

able caregiver,” says the Midwest home health
manager. “The discharge planner is told to get
the patient out of the hospital, and the family
says that there is someone to care for the patient
with home health assistance,” she says. “What
the discharge planner may not understand or
explain clearly to the patient’s family is that
home health visits are intermittent, and if a
patient requires help with daily activities, a care-
giver must be with the patient more than once a
day for an hour at a time,” she says. 

Referral sources don’t always assess the care-
giver either. In one case, the home health nurse
arrived at the home to find that the “willing and
able caregiver” — who the discharge planner said
was available — was an elderly, demented wife
who was expected to care for her elderly husband
with an ostomy and IV fluids, points out the
Midwest agency manager. “In this instance, the
home health nurse arranged an emergency trans-
port back to the hospital,” she says.

“We also have discharge planners who assume
home health nurses will do all of the patient and
family education, but we expect some teaching to
occur before the patient is discharged,” says the
Midwest agency manager. “We have had this
problem so many times that when we get a dia-
betic patient referred to us, we see him or her
immediately because we don’t assume that the
patient has received any teaching,” she says. 

The need to communicate

Another problem is a lack of communication,
says the Midwest manager. “We don’t always
know what medications the patient should be
taking or even if they filled their prescription
prior to discharge,” she says. 

“Discharge instructions might simply instruct
the patient to continue on medications, but don’t
specify what medications,” the manager explains. 

Many times, a home health nurse arrives at the
home of a rural patient to find that the patient
and family are unclear about what medications to
take and may not be able to fill the prescription
easily in their area, she adds.

The best way to address many of these prob-
lems is to improve communication between the
referral sources and the home health agency,
Hogue points out. “Use specific examples of
inappropriate referrals to educate discharge plan-
ners and administrative representatives about the
problem,” she suggests. 

“Because many hospital administrators don’t
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always think that home health can make money,
don’t focus on the financial aspects of inappropri-
ate care but do focus on risk management issues,”
Hogue says. 

Caring for a patient who requires more intense
care than home health can provide or sending
home health employees into potentially danger-
ous environments increases the liability risk for
the hospital as well as the home health agency,
she adds.

To improve communications with one hospital
within the health system that typically made
inappropriate referrals, the Midwest agency man-
ager changed the referral process from the use of
faxed referrals to telephone referrals only. 

“Now, we can ask questions and probe more
deeply when the referral is coming from someone
who has made inappropriate referrals in the
past,” she says. “We make sure we ask questions
about medications, the caregiver’s mental and
health status, the environment, and even the
physician making the referral,” she says. 

This last item was added when her staff dis-
covered that medical residents rather than the
supervising physicians were making the deci-
sions to discharge the patient to home care, the
manager explains.

There are ways to address the problem, says
the manager of a Northern home health agency.
“We used to have a problem with the hospital
wanting to send inappropriate referrals to us, but
we haven’t had the problem in a few years,” she
says. 

The secret to her agency’s success in this area is
the organizational structure of the hospital. “My
boss is also the boss of the discharge planning
department,” she points out. Not only does this
give both departments an advocate on the man-
agement team, but also it guarantees a free flow
of information between the two departments, the
manager adds.

“Because he sees both the discharge planning
and the home health sides of the issue, he is a
strong advocate for appropriate referrals with
other departments and the medical staff,” the
Northern agency manager says. Even without a
formal reporting system, a home health manager
can seek out an advocate within the hospital
management team, she suggests.

If you’re not lucky enough to have an organi-
zational structure that supports you, be sure you
have a clearly defined appropriate admission
policy for your agency, the Midwest manager
suggests. Make sure your primary referral

sources know about the policy and offer to pre-
sent inservices on appropriate referrals. “The best
education, however, is a one-on-one discussion of
a specific case with the referral source, which
might be the discharge planner as well as the
physician,” she adds. 

Also, know how you will respond to inappro-
priate referrals, suggests the manager of the
urban agency. “If we determine that the patient is
not eligible for Medicare, we offer to take the
patient on a private-duty basis,” she says. 

“Then, it’s up to the hospital to determine how
payment will be made, or if we should take the
case on a charity basis,” the manager adds.

The more collaboratively you can approach the
referral of patients who may not be appropriate
for Medicare home health care, the better the situ-
ation for everyone, says the manager of the urban
home health agency. 

While everyone in the referral process feels 
the everyday stress of working in health care, he
points out, “We need to put the patient’s needs
first and do our best to deal with their needs.”

[For more information about inappropriate refer-
rals, contact:
• Elizabeth E. Hogue, Esq., 15118 Liberty Grove,

Burtonsville, MD 20866. Telephone: (301) 421-
0143. Fax: (301) 421-1699. E-mail: ehogue5@
comcast.net.]  ■

Benchmark program sees
improved infection rates
Data encourage information exchange

Preventing, diagnosing, and treating infections
in home care patients require careful surveil-

lance and a high level of awareness of infection
control on the part of a home health nurse. You
may think your agency is doing a good job of
preventing infections, but how can you tell?

“It’s hard to find infection rate data that are
specific to home health,” says Mary Schantz,
executive director of the Missouri Alliance for
Home Care in Jefferson City. 

In fact, she says, it was this difficulty that
prompted a home health nurse who was given
the responsibility of infection control and quality
improvement in her agency to call the home care
association and ask for help in developing a
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benchmarking program for home health agencies.
“When we contacted our membership in 1993

to see who might participate in an infection con-
trol monitoring program, I was overwhelmed by
the level of interest. We started with a detailed lit-
erature search, developed a tool to gather data,
modified definitions of infection control for home
care settings, and field tested the tool between
1993 and 1995,” she says. 

The program officially began collecting data in
1995 and now has more than 105 agencies in 26
states reporting infection control rates, Schantz
says. Agencies collect and report on infections
related to indwelling bladder catheters and cen-
tral venous catheters. Results for the third quarter
of 2002 show a total average infection rate of 3.1
infections per 1,000 days for bladder catheters
and 0.6 infections per 1,000 days for central
venous catheters. (See graphs, above and p. 41.)

“The data collected represent active surveil-
lance rather than passive surveillance so we know
we are receiving the most accurate, up-to-date

information possible,” says Carolyn Crumley,
RN, MSN, CS, SWPOCJ, wound, ostomy, and con-
tinence clinical nurse specialist and president of
WOC Care in Lee’s Summit, MO. Active surveil-
lance relies upon the chart review of current
patients by a nurse who is reviewing nurse’s
notes, lab results, and changes in orders, such as
the addition of an antibiotic. “This differs from
passive surveillance that relies upon a nurse noti-
fying someone in infection control or quality
improvement when a patient develops an infec-
tion,” she explains.

Basing your infection rates only upon cases
reported by staff members may not be accurate
for several reasons, Crumley says. “When I began
reviewing charts, I continued having nurses
report infections to me so I could see how accu-
rate their reports were,” she says. 

“I found that only 25% of all infections were
reported,” she adds. The low rate of reports may
be due to busy schedules, a lack of awareness of
the need to report infections, or a fear that the
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infection may reflect negatively on the nurse’s
performance evaluation, she adds. 

Actively reviewing patient charts takes Crumley
about eight hours each month to review charts
from three different offices. “It gets easier as you
do it more often, and the amount of time depends
on the size of the agency,” she says. One tip she
offers is to identify one spot within the record to
indicate infections. “I worked with the nurses to
designate one spot on our flowsheet for them to
note infections,” she says. 

A benchmarking program for infection control
can help a home health agency in many ways,
Crumley points out. “Obviously, when someone
starts with this study, the goal is to reduce infec-
tion rates to reflect the national average. It is just
as important to continue looking at your infection
rates over a period of time, even when you’ve
reduced them dramatically,” she says.

One way the Missouri Home Care project helps
participants continue reducing infection rates is a
bimonthly conference call for all participants to

exchange information, ask questions, and share
suggestions with each other, Schantz says. 

A key to controlling infections that has been
discovered by project participants is adequate
teaching of family caregivers, Schantz says. “By
making sure that caregivers understand proper
cleaning and care of catheters, our participants
have decreased their rates over time,” she adds.

To participate in the infection control project, 
a home health agency has to agree to use active
surveillance and to develop internal policies, pro-
cedures, and tracking documents that will result
in data that meet the same definitions and goals
as all other participants, Schantz says. 

“At first, only Missouri home care agencies
could participate because we required face-to-
face meetings at which nurses visited the agen-
cies to train them in surveillance methods and
data collection,” she says. 

“Now, we’ve developed a quality training pro-
gram that can be conducted over the telephone
with fax and e-mail support.” There is no cost to
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Missouri agencies, but others pay $400 for the
first year of participation and $300 for subsequent
years, Schantz adds. The additional cost for the
first year is to cover the extra training costs, she
explains.

Even if your agency chooses not to participate,
the Missouri Alliance for Home Care will share
policies, definitions, and forms with home health
agencies that are interested in tracking infections
internally, Schantz says. 

“Even though each agency participating in the
project receives reports on how it’s data com-
pared to other agencies, the most important thing
is to evaluate individual patients as you gather
your data,” Crumley suggests. “A small agency
might see a significant increase in the infection rate
as a result of one patient,” she points out. 

As you review your monthly data, be sure to
see if proper protocols are also followed, Crumley
says. “It’s very important to make sure that antibi-
otics are not being ordered before lab results are
returned because it might be the wrong antibi-
otic,” she says. 

“Many of our bladder and central venous
catheters [patients] are susceptible to infections,
and we want to make sure we don’t put them at
risk for developing a resistance to certain antibi-
otics. The best way to minimize the risk is to
make sure the antibiotic ordered is appropriate
for the bacteria causing the infection, she adds.

Another step in the infection control project is
the development of a best practices report, says
Schantz. 

“We’re trying to develop this report by ask-
ing participants to let us know what they have
learned,” she says. “Knowing that increasing
the size of the catheter increases risk of infec-
tion and learning other tips from our group will
help all home care agencies provide better care
for patients.”

[For more information about the Missouri Alliance
for Home Care infection control project, go to: www.
infectioncontrolathome.org or contact:
• Mary Schantz, Missouri Alliance for Home Care,

2420 Hyde Park, Suite A, Jefferson City, MO
65109-4731. Telephone: (573) 634-7772. Fax: (573)
634-4374. E-mail: mary@homecaremissouri.org.

• Carolyn Crumley, RN, MSN, CS, SWOCN,
Wound, Ostomy, and Continence Clinical Nurse
Specialist and President of WOC Care, 3712 N.E.
Beechwood Drive, Lee’s Summit, MO 64064.
Telephone and fax: (816) 478-6019. E-mail: 
woc-care@home.com.]  ■

Is your caregiver starting
to experience burnout?
Support family with education and intervention

(Editor’s note: This is the first of a two-part series
that looks at family caregiver issues such as education,
stress, burnout, and support. In this article, experts
talk about the educational needs of family caregivers
and how a home health nurse can recognize caregiver
burnout. In next month’s issue, different programs to
support caregivers and different approaches to offering
care to home health patients will be discussed.)

Half of the population in the United States
will have a chronic condition in 2020, a total

of 157 million people, according to a study con-
ducted by the Rand Corporation in 2000.1

But home health agency managers don’t have
to wait 17 years to see that patients with chronic
conditions make up a big part of their business
today. Caring for patients with chronic condi-
tions requires planning, patience, and careful
evaluation of both the patients’ conditions and
the family caregivers’ competence and emotional
condition, say experts interviewed by Hospital
Home Health.

The first thing a home health nurse can do to
make sure the patient has the best chance for
progress is to educate the family caregiver and
patient thoroughly and effectively, says Rochelle
Nelson, RN, BSN, clinical education coordinator
at the Kenosha [WI] Visiting Nurse Association.
“Most of our patients are elderly with multiple
illnesses and their family caregivers are also older
adults. Older people respond to teaching meth-
ods that rely upon repetition, visual demonstra-
tion, and teaching sheets that can be used after
the nurse leaves,” she says.

The more technical the care, the more difficult
the teaching, Nelson points out. “Although the
percentage of patients requiring IV [intravenous]
therapy, wound care, and tube feeding is low, the
caregivers for these patients are often the most
reluctant to learn day-to-day care. I often hear a
caregiver say that he or she didn’t go to medical
school so how can we expect him or her to handle
this,” she adds.

Even with care that’s not as technical, such as
insulin injections and blood glucose tests for dia-
betic patients, it is essential that the home health
nurse let the patient and caregiver know that
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there won’t be one training session, then they’ll
be abandoned, Nelson says. “Reassure both the
patient and caregiver that you’ll be teaching and
reviewing at every visit,” she says. 

If your patient’s family caregiver is not with
them all day long, be sure to schedule visits on
evenings and weekends so that you can evaluate
the caregiver’s understanding and offer extra
teaching, Nelson suggests. “If you have a willing
and able family caregiver, it’s important for you
to be flexible and adjust your schedule.”

Videos and printed material are essential
teaching tools, Nelson says. “We don’t use com-
puter programs or information on the Internet
because many of our patients and their caregivers
are not computer literate.” Training materials
such as cushions on which to practice injections
also are helpful, she adds.

To make sure your patient and family care-
giver understand the teaching, the nurse should
demonstrate, and then watch as the caregiver
performs the task, Nelson says. “Praise the posi-
tive, then offer a suggestion on an easier way to
do something else.” 

If you notice the patient or caregiver getting
impatient or frustrated, back off of the teaching,
and just say, “That’s enough for today; let me 
finish with this, and we’ll go over it again next
time,” she says.

Watching for frustration or emotional changes
in the caregiver is another important ongoing
responsibility of the home health nurse, says
Nancy Stallings, MAM, program manager for
caregiver support for Salt Lake County Aging
Services in Salt Lake City. “Caregiver burnout
usually occurs with people who are caring for
family members with chronic conditions and the
onset or increase in dementia,” she says. “It is
essential to identify the onset of burnout early so
that support can be found for the caregiver.”

Caregivers who have not shown any signs 
of stress may do so when major changes in the
patient’s condition such as incontinence, or
behavior such as resistance to taking medica-
tions occurs, Stallings says. 

“The home health staff member should ask the
caregiver about the changes in a way that doesn’t
make the caregiver defensive,” she says. 

Examples of questions include: “I’ve noticed
that she doesn’t want to take her medications
when I give them, does she resist when you give
them also?” or “She seems sleepier than normal, 
is she sleeping through the night?” Questions that
focus on the patient’s changes give the caregiver 
a chance to tell the nurse how much more time or
effort is required to provide care, Stallings says.
This opens the door for the nurse to ask, “How are
you doing? Are you getting enough rest?” 
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Asking questions: Assess 
a caregivers’ burnout

Paying attention to a myriad of small signs in both
the caregiver’s and the patient’s behavior can

alert the home health nurse to a need for interven-
tion, says Nancy Stallings, MAM, program manager
for caregiver support for Salt Lake County Aging
Services in Salt Lake City. In presentations to home
health personnel as well as other health care per-
sonnel who have the opportunity to interact with
caregivers, Stallings presents the following 10 ques-
tions as a good way to assess burnout or a sense of
being overwhelmed by caregivers.1

1. How much rest are the caregivers getting?
2. What personal sacrifices are caregivers making

in order to serve the person’s needs?
3. Are the caregivers neglecting their own needs?
4. Is constant surveillance required as part of care

tasks?
5. Have caregivers turned to alcohol or drug abuse

in their distress? Has substance abuse been
lifelong?

6. How drastically has the patient’s personality

changed in response to illness?
7. Are caregivers receiving verbal or physical

abuse from the person in their care?
8. Is the primary caregiver overwhelmed by

demands from several dependent people at
once?

9. Are financial constraints interfering with care-
givers’ ability to follow medical advice?

10. Are problems from the family history resurfacing
and contributing to abuse or neglect?

All of these questions address triggers that can
lead to caregiver burnout, Stallings says. 

If home health personnel notice that caregivers
are neglecting their own needs, using alcohol, being
abused by the patient, or experiencing financial
hardships, then it is imperative that other support
systems such as social services, community organi-
zations, or other family members be called upon to
help, she says.

Reference

1. Lustbader W, Hooyman NR. Taking Care of Aging
Family Members: A Practical Guide. 1st ed. New York City:
Free Press; 1994.  ■



Remember that most family caregivers are
unwilling to admit weariness, frustration, or
defeat, Stallings says. 

“Elderly spouses see their role as caregiver as
part of their marriage vows and don’t want to
admit that they can’t care for their spouse. We
also have to remember that they identify them-
selves as a caring spouse, so if they admit they
can’t care for their spouse, who are they?” she
adds. This means that it is up to home health per-
sonnel to identify the signs of caregiver burnout,
Stallings says. (See box on how to assess care-
givers, p. 43.)

Keep questions conversational and focus on
the patient, suggests Stallings. Saying, “Tell me
more about his refusal to take medication,” is less
confrontational than “What do you do to get him
to take medications?” she points out. 

Be sure to continue giving information that
helps the caregiver, Stallings says. “Education
about safe transfer of the patient from the bed to
a wheelchair, care of an incontinent patient, and
proper administration of medication should be
ongoing.” Assessment of the caregiver’s knowl-
edge should also be ongoing. Don’t assume that
because the caregiver has been providing care for
a long time that he or she is comfortable with
everything that needs to be done, she adds.

Acknowledge that you realize what a commit-
ment the caregiver has made, Stallings says. “You
can say that you know the caregivers have been
doing this for four years, then ask what do they
need to help them.” Caregivers often give up
hobbies, time to themselves, and even visiting
neighbors or friends, as the patient’s condition
deteriorates. “Find out what type of support the
caregiver needs to get a break,” she says.

[For more information, contact:
• Rochelle Nelson, RN, BSN, Clinical Education

Coordinator, Kenosha Visiting Nurse Association,
600 52nd St., Suite 300, Kenosha, WI 53140. Tele-
phone: (262) 656-8400. Fax: (262) 656-8406. E-mail:
nelson.roc@kvna.net.

• Nancy C. Stallings, MAM, Program Manager 
for Caregiver Support, Salt Lake County Aging
Services, 2001 South State St., Salt Lake City, UT
84190-2300. Telephone: (801) 468-2454. Fax: (801)
468-2852. E-mail: nstalling@co.slc.ut.us.]

Reference

1. Wu S, Green A. Projection of Chronic Illness Prevalence
and Cost Inflation. Santa Monica, CA: RAND Health; 2000.  ■

Know HIPAA’s definition 
of business associates

[Editor’s note: This is a periodic column that will
address specific questions related to Health Insurance
Portability and Accountability (HIPAA) implementa-
tion. If you have questions, please send them to Sheryl
Jackson, Hospital Home Health, American Health
Consultants, P.O. Box 740056, Atlanta, GA 30374. Fax:
(404) 262-5447. E-mail: sherylsmjackson@cs.com.]

Question: What is a business associate under
the HIPAA privacy rule?

Answer: In essence, it is someone who is not a
part of your work force, who provides services to
you (not to your patients), and who needs indi-
vidually identifiable health information to pro-
vide those services, says John C. Gilliland II, 
an Indianapolis-based attorney. The complete
detailed definition is in the privacy rule.

Question: What are some examples of business
associates?

Answer: A business associate is anyone who
needs individually identifiable health informa-
tion to perform his or her services for you, says
Gilliland. Examples include: computer software
vendors, consultants, accreditation organizations,
attorneys, accountants, answering services, and
billing companies.

Question: What about our referral sources or
providers to whom we refer?

Answer: A referral source or provider to whom
you refer is not a business associate. Business 
associates do not include health care providers to
whom a provider discloses information about an
individual for treatment of the individual, he says.

Question: What about our cleaning staff?
Answer: No. They generally are not your busi-

ness associates because they do not need individ-
ually identifiable health information to perform
the cleaning services for you, Gilliland explains.

Question: So what’s the significance of some-
one being a business associate?

Answer: If someone is your business associate, it
is OK for him or her to have access to individually
identifiable information, provided you have a writ-
ten contract or other form of written arrangement,

44 HOSPITAL HOME HEALTH® / April 2003

HIPAA



with them that contains at least the provisions
required by the privacy rule, he says.

Question: What does the privacy rule require
to be in the contract?

Answer: Quite a few things, Gilliland says:
• It must establish the permitted and required

uses and disclosures of protected health infor-
mation by the business associate. 

• The contract must provide that the business
associate will not further use or disclose the
protected health information other than as 
permitted or required by the contract or as
required by law.

• It must require the business associate to use
appropriate safeguards to prevent use or dis-
closure of the information other than as pro-
vided for in the contract.

• The business associate must be required to
report to the health care provider any use or dis-
closure of the information of which it becomes
aware that is not provided for by the contract.

• The business associate must ensure that any
agents, including any subcontractor, to whom
it provides protected health information,
agrees to the same restrictions and conditions
that apply to the business associate.

• The contract must provide that the business
associate will permit an individual access to
inspect, and to obtain a copy of, protected
health information about that individual as
required by the privacy rule.

• The contract must require the business associ-
ate to make available protected health informa-
tion for amendment and to incorporate any
amendments to the information as required by
the privacy rule.

• The business associate must be required to
make available the information required by the
privacy rule in order to make an accounting of
disclosures of protected health information by
it during the six years prior to the date on
which the accounting is requested (but not
prior to April 14, 2003).

• The business associate must agree to make its
internal practices, books, and records relating
to its use and disclosure of protected health
information available to the secretary of Health
and Human Services (HHS) for determining its
compliance with the privacy rule.

• At termination of the contract, if feasible, the
business associate must be required to return
or destroy all protected health information that
the business associate still maintains in any
form and retain no copies of it. If return or

destruction of the information is not feasible,
then the contract continues to apply to the
information and uses and disclosures are lim-
ited to those purposes that make the return or
destruction of the information not feasible.

• The contract must authorize the health care
provider to terminate the contract if the
provider determines that the business associate
has violated a material term of the contract. If
termination is not feasible, the provider must
report the problem to the secretary of HHS.
If both the health care provider and the busi-

ness associate are governmental entities, the pri-
vacy rule contains different provisions for the
arrangement than what is stated above, Gilliland
says. 

Exceptions also exist if the business associate is
required by law to perform the functions involved,
he adds. Sample business associate contract lan-
guage can be downloaded from the HHS Office of
Civil Rights web site at www.hhs.gov/ocr/hipss/
contractprov.html.

Question: When do we have to have these con-
tracts in place?

Answer: With one exception, arrangements
with business associates must be in writing and
contain the HIPAA-required provisions by April
14, 2003. The exception involves a transition
period with respect to a written business associ-
ate agreement that:
1. was in existence prior to Oct. 15, 2002; 
2. is not renewed or modified from Oct. 15, 2002

until April 14, 2003. 
The exception includes contracts that renew

automatically without any change in terms or
other action by the parties. It is not available for
oral contracts. If the contract with the business
associate meets these requirements, it is deemed to
be in compliance with HIPAA until the earlier of: 
1. the time the contract is renewed or modified

after April 14, 2003; 
2. April 14, 2004. In other words, if the exception

applies, you gain up to an additional year to
enter into a new, HIPAA-compliant contract
with that business associate.

[For more information on HIPAA privacy, contact:
• John C. Gilliland II, Attorney at Law, Gilliland

& Caudill, LLP, 6650 Telecom Drive, Suite 100,
Indianapolis, IN 46278. Telephone and fax: (317)
616-3647. E-mail: jcg@gilliland.com. Gilliland 
is the author of HIPAA Privacy Compliance
Resource Manual. For more information about
the manual, go to: www.gilliland.com.]  ■
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Medicaid changes may
affect nursing ethics

(Editor’s note: This is the second of a two-part
LegalEase column that addresses home health agency
concerns related to changes in state Medicaid programs.
This column looks at nursing implications and violation
of ethical principles. Last month’s column presented
background on the Medicaid reimbursement crisis and
described Medicaid program changes that can affect
home health agencies with charges of fraud and abuse,
risk of legal liability, and loss of professional licensure.)

As state Medicaid Programs look for ways to
save money, they may attempt to establish

mechanisms that are intended to force RNs to
delegate tasks contrary to state practice acts or to
nonlicensed providers who may cause harm to
patients. 

For example, a state Medicaid program
recently indicated that licensed practical nurses
(LPNs) would be required to administer intra-
venous (IV) therapies to Medicaid patients. Such
a delegation of authority was clearly contrary to
the state nurse practice act and ultimately was
rescinded. 

Perhaps even more sobering, however, are
ongoing attempts by state Medicaid programs 
to force RNs to delegate tasks to unreliable indi-
viduals who may harm patients. 

For example, programs may require agencies
to delegate the administration of medications to
unlicensed individuals without regard to the
complexity of patients’ medication regimes and
the ability and/or reliability of these individuals. 

When unreliable caregivers are responsible for
administration of medications and fail to adminis-
ter them according to patients’ plan of care, the risk
of legal liability and loss of licensure for RNs and
other licensed professionals, including the patients’
attending physicians, is unacceptably high. 

Both agencies and individual RNs are responsi-
ble for supervising individuals to whom they 
delegate nursing responsibilities and have contin-
uing accountability for the acts and omissions of

caregivers under the legal theory of respondeat
superior, which means the boss must answer to
the actions of employees. 

Consequently, when individuals fail to carry
out their responsibilities and patients are harmed
as a result, both agencies and individual RNs
may be liable for negligence. In addition, RNs
risk discipline, including loss of licensure, by
state nursing boards. Such risks further may
exacerbate the shortage of nursing personnel.
State boards of nursing clearly have indicated
that nurses must leave jobs and seek other
employment when risks of harm to patients
and/or deviations from appropriate standards
for delegation of nursing functions exist.

Ethical issues 

A key ethical principle for payers and health care
providers alike is that patients are entitled to jus-
tice. As a matter of justice, patients are entitled to
appropriate care. Appropriate care clearly includes
adherence to patients’ plans of care. But when staff
at home health agencies fail to adhere to patients’
plans of care because they do not have preautho-
rization in advance of scheduled visits, the result
for patients clearly is unjust. Likewise, when nurs-
ing tasks such as administration of medications are
delegated without regard to the reliability of indi-
viduals performing these functions, the result may
be that patients do not receive appropriate care
consistent with applicable plans of care. Again, the
result is unacceptable from an ethical point of view.

The principle of distributive justice also is
applicable to the actions of state Medicaid pro-
grams. Distributive justice means that Medicaid
patients as a whole receive their due. When diffi-
culties with prior authorization and delegation
produce unacceptable risks for providers, the
result likely is to be unjust for patients in the
form of a reduced or total lack of access to care.

What should providers do to address the crisis
in state Medicaid programs? The following rec-
ommendations will help: 
• Providers should recognize that difficulties they

experience with state Medicaid programs related
to payments, results of audits, compliance activi-
ties, and changes in regulatory requirements
may be part of larger efforts on the part of the
programs to save money. Difficulties should be
shared with state home care associations and
with colleagues so that they can address them
more effectively from the point of view of the
ultimate goal of the programs.
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• Consider legal action. The home care associa-
tion in North Carolina sought and obtained
an injunction to prevent implementation of
the requirements described in the previous

paragraph. Other states may have success
with lawsuits, too. If the likelihood of success
is great, providers should consider providing
extra dollars to state associations to fund
efforts to address these issues.

• Since the real goal of the programs may be to
save money, providers may wish to consider if
there are ways to achieve this ultimate goal
without compromising quality and access to
care. Providers may, for example, be able to pin-
point areas in which programs can save money
without compromising services to patients. If
such solutions can be identified, providers
should share these possibilities with the staff of
programs and assist with implementation.

Are home care providers targets?

Home care providers may legitimately won-
der why they are the target of many attempts to
save money when other segments of the health
care industry, such as long-term care facilities,
for example, may receive Medicaid monies in 
far greater amounts than those received by the
home care industry. 

The answer may be that when long-term care
facilities and other institutional providers close
due to fiscal difficulties, state and federal officials
are confronted with the problem of what to do
with patients. But when home care agencies close,
the patients just seem to disappear. Although this
may seem like a practical explanation that at least
borders on cynicism, some regulators have occa-
sionally verbalized this rationale. In other words,
home care providers and patients may be “easy
pickin’s” as compared to institutional providers.

The next major area of concern for home care
providers may very well be the payment, audit
and recoupment, and other practices of state
Medicaid programs. Providers must remain vigi-
lant on this front.

[A complete list of Elizabeth Hogue’s publications is
available by contacting: Elizabeth E. Hogue, Esq., 15118
Liberty Grove, Burtonsville, MD 20866. Telephone:
(301) 421-0143. Fax: (301) 421-1699. E-mail: ehogue5@
comcast.net.]  ■
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■ Top 5 legal issues
for HH managers

■ Staff morale: How
can you improve it?

■ Resources for family
caregivers

■ Using technology to
improve productivity

COMING IN FUTURE MONTHS

CE questions
1. According to a Midwest home health agency

manager, what is the most common problem
that creates an inappropriate referral?
A. lack of insurance coverage
B. too much detailed information in the referral
C. no physician signature
D. lack of a family/personal caregiver

2. Average third quarter 2002 infection rates
reported by the Missouri Alliance for Home
Care were:
A. 2.2 infections per 1,000 days for bladder

catheters and 2.0 infections per 1,000 days
for central-venous catheters

B. 3.1 infections per 1,000 days for bladder
catheters and 0.6 infections per 1,000 days
for central venous catheters

C. 3.9 infections per 1,000 days for bladder
catheters and 1.5 infections per 1,000 days
for central venous catheters

D. 4.5 infections per 1,000 days for bladder
catheters and 5.2 infections per 1,000 days
for central venous catheters

3. Which teaching methods work best for elderly
patients and caregivers, according to Rochelle
Nelson, RN, BSN, clinical education coordinator?
A. videos and printed materials
B. computers and videos
C. printed materials and computers
D. practice materials, printed literature, and

videos

4. Which of the following is not a business associ-
ate under HIPAA regulations, according to John
C. Gilliland II, an attorney in Indianapolis?
A. consultant
B. accreditation organization
C. referral source 
D. billing company

Answer Key: 1. D; 2. B; 3. D; 4. C



CMS reports home 
health claims problem

Aproblem in the Medicare claims processing
systems of the Palmetto, Cahaba, and UGS

Regional Home Health Intermediaries (RHHI) is
preventing the appropriate processing of some
home health prospective payment system (PPS)
claims that include medical supplies (revenue
codes 27x and 623). The systems are not adding
the charges associated with service lines for medi-
cal supplies into the total charge amount on these
claims. As a result, the sum of the line item charges
does not equal the reported total charge amount,
and the claims receive a code E6101 edit. The error
does not occur consistently, and the specific cir-
cumstances that cause the error are not known. For
home health agencies seeing this problem, the
Centers for Medicare & Medicaid Services (CMS)
offers two options: 
1. Submit claims in the normal manner, and

respond to any claims that get the edit by
removing the supply lines and resubmitting
the claims.

2. Temporarily remove supplies codes from the
claims. CMS suggests this option only if a high
volume of claims is being affected. 
When the error is corrected, home health agen-

cies will be asked to submit adjustments to the
affected claims to restore the removed supply 
service lines for the data to be reflected in home
health PPS claims data. RHHIs and CMS will
notify providers when this error is corrected.  ▼

Random unannounced 
survey topics identified

In a random unannounced survey (RUS) by 
the Joint Commission on the Accreditation of

Healthcare Organizations in Oakbrook Terrace,
IL, surveyors review fixed and variable perfor-
mance areas, along with the variable topics based
upon the organization’s last survey report. The

fixed performance areas for home care that will
be reviewed during RUSs in 2003 by the Joint
Commission are as follows:
• planning and provision of care;
• human resources management;
• infection control;
• patient assessment;
• medication administration.

Approximately 5% of organizations accredited
by the Joint Commission undergo a RUS each
year.  ■
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CE objectives

After reading each issue of Hospital Home
Health, the reader will be able to do the

following:
1. Identify particular clinical, ethical, legal, or

social issues pertinent to home health care.
2. Describe how those issues affect nurses,

patients, and the home care industry in
general.

3. Describe practical solutions to the problems
that the profession encounters in home care
and integrate them into daily practices.  ■


