
Qui Tam: False Claims Act
and New Fraud Provisions
By David Freedman, MD, JD, FAAEM, Emergency Medicine Physician, Chelsea Community

Hospital, Chelsea, MI; Attorney, Miller, Canfield, Paddock & Stone PLC, Ann Arbor, MI.

Let there be no mistake, the government is serious about the health care fraud
problem. While most of the well-publicized False Claims Act cases in emer-
gency medicine have involved billing companies and contract groups where the

effect on individual physicians was only indirect (e.g., lost income when the contract
group has to fund its False Claims Act settlement), individual emergency physicians
may be held personally liable for false claims submitted on their behalf. Not knowing
what was billed on your behalf will not be a valid defense. Every HCFA 1500 form
submitted under your name contains your certification that the service billed was
medically necessary and was either personally rendered or rendered by an employee
incident to your professional services. If you did not provide the service billed for, or
the service provided was at a lower level than that which was billed (i.e., the claim
was “upcoded”), you will have submitted a false claim for which you may be civilly
and/or criminally liable.

Because of the qui tam provisions of the False Claims Act, the government is aided
in its pursuit of health care fraud by all manner of whistle-blowers (e.g., coworkers
and disgruntled employees) who are authorized by the statute, in certain circum-
stances, to pursue False Claims Act lawsuits on behalf of the federal government. In
effect, the qui tam provisions of the False Claims Act allow private individuals to act
as “private attorneys general” and bring False Claims Act suits on behalf of the gov-
ernment. These whistle-blowers are incentivized by rewards of up to 30% of the
amount recovered for the government, plus attorney fees and costs. 

If you are not familiar with the term “qui tam” and what it means, you should be.
And you, or your organization, should have in place an effective compliance plan that
will prevent your commission of health care fraud and, thereby, proactively protect you
from qui tam and other health care fraud liability.

In this issue we will outline the provisions of the False Claims Act, in particular
its qui tam provisions; several specific potential False Claims Act issues (e.g., waiv-
er of co-payments and deductibles); review the new fraud and abuse provisions of
the Health Insurance Portability and Accountability Act of 1996; and discuss vari-
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ous strategies to avoid False Claims Act liability (includ-
ing the implementation of an effective corporate compli-
ance plan).

Introduction
It is absolutely essential that all physicians, no matter

their area of practice and no matter their level of adminis-
trative involvement, have basic familiarity with the False
Claims Act. Reference to the False Claims Act (FCA) usu-
ally is to the federal civil False Claims Act that imposes
civil liability, albeit so substantial in some cases as to be
quasi-criminal in its sanctions.1 Stated in its simplest
terms, the FCA imposes liability on any person (including
corporations) who knowingly submits a fraudulent request
for payment to the federal government. 

The FCA is not the only weapon in the government’s
arsenal to combat health care fraud—far from it. The
government also has various criminal statutes that may
be applied to individuals who submit false health care
claims. Among these is a criminal false claims act, not to
be confused with the FCA, which is the primary focus of
this article. In addition, civil monetary penalties are also
available administratively as penalties for the submission
of false health care claims. 

While the FCA, the federal criminal false claims act,

and the civil monetary penalties provisions are applicable
only to fraud related to federal health care programs, the
Health Insurance Portability and Accountability Act of
1996 (HIPAA) created five new federal criminal offenses
that are applicable to private health plans as well as pub-
lic plans. In addition, there are also numerous other fed-
eral criminal statutes which, like the FCA, were not orig-
inally intended to address health care fraud, but nonethe-
less are available to federal prosecutors (e.g., mail fraud,
money laundering). Finally, states have their own false
claims acts, insurance fraud statutes, and other fraud
statutes that may be applied to individuals who submit
false health care claims. The state health care fraud
statutes often mirror their various federal namesake
statutes.

It is a matter of some dispute as to how much money
is lost to the federal government as a result of health care
fraud. There is, however, no argument that the amount is
substantial, certainly in the billions of dollars. As a result,
various government agencies, including the Department
of Justice, have made the fight against health care fraud
and abuse a top priority. As mentioned above, the FCA is
only one weapon in the government’s arsenal to combat
health care fraud and abuse. In fiscal year 1997, $1.2 bil-
lion was awarded or negotiated as a result of criminal
fines, civil settlements, and judgments in health care
fraud matters.2 Over half of this amount involved judg-
ments or settlements related partially or completely to
allegations in qui tam cases. Included in this total is the
$7.75 million paid by EmCare, Inc. to settle allegations
that it overcharged Medicare, Medicaid, the Federal
Employees Health Benefits Program, and CHAMPUS,
by submitting false claims through its third-party medical
billing service, Emergency Physicians Billing Services.
This settlement was the consequence of a qui tam case
brought by a former employee of the billing company. In
addition, 363 defendants in 217 criminal cases were con-
victed, and more than 1000 individuals and businesses
were excluded from participation in federal health pro-
grams due to criminal convictions. The bottom line is
that the government is extremely serious about fighting
health care fraud, if not always fair and effective in its
actions, and there are ever-increasing resources commit-
ted to this effort. 

Case 1. On November 20, 1998, a federal district court
judge in the Western District of Oklahoma, handed down
her judgment in the liability phase of the Emergency
Physicians Billings Services, Inc. (EPBS) case, a case
undoubtedly familiar to most emergency physicians.3 The
case, a qui tam action, was originally brought by a former
employee of EPBS. While a number of emergency physi-
cian contract groups were included as defendants, prior to
trial all defendants, except Dr. McKean (the chairman and
CEO of EPBS) and EPBS, were dismissed. Some of those
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defendants were dismissed pursuant to quite significant
monetary settlements (e.g., $7.75 million in the case of
EmCare, Inc.). The government’s filings in the EPBS case
indicated that it was requesting damages of at least $90
million plus civil penalties that could total $1 billion. 

The case involved the billing of emergency department
evaluation and management (E/M) services under criteria
established in 1992 by the American Medical Association
in the Physicians’ Current Procedural Terminology. These
criteria included a requirement that, in order to receive
reimbursement, a physician must document the perfor-
mance of certain work components in the areas of history,
examination, and medical decision making. Certain mini-
mum documentation was specified and required for each
of the five levels of reimbursement for E/M services.

In the course of the testimony in the case, it was estab-
lished that “the philosophy and practice of EPBS, until
notified of this lawsuit [was] to code based on the ‘service
rendered’ without regard to what was documented.”4 That
is, charts were coded based on a level of service that pre-
sumably was rendered (presumptive coding) without
regard to whether the documentation in the medical record
supported that level of service. The defendants were
unable to explain to the court how they could tell that the
service for which they presumptively coded had in fact
actually been rendered if it was not documented in the
chart. Interestingly, the evidence established that “no coder
ever contacted a physician with questions regarding a
chart.”5 To compound defense counsel’s difficulties in
defending the case, in a videotaped internal training ses-
sion that was introduced into evidence, Dr. McKean had
explained to his coders that “documentation is purely a red
tape crap issue.”6

After the trial, the judge ruled that the remaining defen-
dants, Dr. McKean and EPBS, had submitted false claims
to the government with the requisite intent and, therefore,
were liable under the FCA. The issue of damages had been
bifurcated from the issue of liability and a subsequent
damages hearing was ordered to be held.

Commentary. This case, including the various substan-
tial settlements prior to the verdict, should serve as a stark
warning to all physicians to make serious efforts to comply
with all reimbursement requirements. In this case, the fact
that there was a videotape of Dr. McKean instructing his
staff to the effect that they should code charts without
regard to the documentation in the medical record, and the
defendant used billing code modifiers, which, according to
the defendants’own coding manual, indicated that docu-
mentation was lacking for the level of service billed, cer-
tainly complicated defense of the case. 

History of the False Claims Act
Unlike the criminal offenses created by HIPAA (dis-

cussed below), which are obviously explicitly directed at
health care fraud, the FCA was not originally intended to
address health care fraud at all. Rather, it was passed in
1863 to address the abusive practices of government
defense contractors during the Civil War and was com-
monly known at that time as the Lincoln Law. The FCA
was relatively dormant from the late 1800s until the 1940s,
at least as to qui tam actions.7 With renewed interest in the
1940s, again primarily related to defense-contractor fraud,
the number of qui tam suits increased. As discussed below,
the FCA was significantly amended in 1943 and again in
1986 as to who was qualified to bring a qui tam action
under the act.

Overview of the False Claims Act
The FCA provides for the imposition of civil liability

on any person who “knowingly presents, or causes to be
presented, to an officer or employee of the United States
government or a member of the Armed Forces of the
United States, a false or fraudulent claim for payment or
approval.”8 It is also illegal to knowingly make, use, or
cause to be made or used, a false record or statement to
get a false or fraudulent claim paid or approved by the
government,9 or “to conspire to defraud the government
by getting a false or fraudulent claim allowed or paid.”10

There is no liability under the FCA if the defendant can
show that the false claim was due to an “honest mistake”
or to mere negligence.

The government (or a qui tam plaintiff) must prove, as
an element of the case, that the claim at issue was false.
Whether a claim is false is most often an issue of fact that
generally requires an exhaustive evaluation of the reim-
bursement statutes, regulations, carrier manual provi-
sions, and various memoranda and other communications
from HCFA and the Medicare carrier. If these regulatory
instructions and guidance from HCFA and the Medicare
carrier were ambiguous or unclear, such that the defen-
dant’s interpretation of the law in the submission of the
allegedly false claim was reasonable, even if incorrect, a
FCA suit should be dismissed.11

The statute of limitations for FCA cases is relatively
long, the later of: six years from the date of the illegal con-
duct or three years after the government knows or should
have known about the illegal conduct, but in no event later
than 10 years after the illegal activity.12

Definition of “Knowingly”
In order to prevail in a FCA case, the government (or a

qui tam plaintiff) must prove that the defendant “knowing-
ly” submitted a false claim to the government. The defini-
tion of “knowingly” is specified in the statute and
includes:
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1. Actual knowledge of the falsity of the claim;
2. Acting in deliberate ignorance of the truth or falsity

of the claim; and
3. Acting in reckless disregard of the truth or falsity of

the claim.13

Therefore, the lowest level of knowledge that can result
in FCA liability is reckless disregard. Submission of a
false claim because of mere negligence is an insufficient
level of intent and cannot result in FCA liability. One
should not, however, take too much comfort in the protec-
tion of false claims that are merely negligent. The differ-
ence between reckless and deliberate ignorance on the one
hand and merely negligent on the other is an issue of fact,
and often a close call, and would likely be left to the jury
to determine only after completion of a trial. This is not the
issue upon which an attorney would want to exclusively
base a FCA defense.

It is not a defense to a FCA suit to claim that you had
no specific knowledge of the FCA or that you had no spe-
cific intent to defraud the government.14 It is only neces-
sary for the government, or a qui tam plaintiff, to prove
that the defendant submitted a claim that was false and that
such a claim was submitted with the requisite level of
intent (i.e., at least reckless disregard). The legislative his-
tory of the 1986 amendments to the FCA makes it clear
that defendants may be found liable under the FCA if
“they act like an ostrich with its head in the sand.”15

The HCFA 1500 Form
The HCFA 1500 Form, upon which claims for

Medicare Part B payment are submitted, is a critical docu-
ment in the context of billing compliance and potential
FCA liability. Among the various sections of the form is a
provider certification where the provider makes the follow-
ing certification:

“I certify that the services shown on this form
were medically indicated and necessary for the
health of the patient and were personally rendered by
me or were rendered by me incident to my profes-
sional service by my employee under immediate per-
sonal supervision . . . ”
Therefore, by signing and submitting the form, the

physician makes an affirmative representation that the ser-
vices for which the claim was submitted were actually pro-
vided. For example, if a level 5 service is listed on the
form, the physician is affirmatively certifying that each
and every component of a level 5 service was, in fact, per-
formed. 

Each and every item on the HCFA 1500 Form must be
honestly and accurately completed. Arguably, any incor-
rect statement entered on the form could potentially render
the claim false. For example, the knowing or reckless entry
of an incorrect diagnosis on the form (Box 23A) by itself,

could in certain circumstances render the claim false.
Some physicians base their HCFA 1500 Form diagnosis
on what they feel will justify the diagnostic studies and/or
treatment they provided, realizing that Medicare will pay
for certain diagnostic studies and treatment only if they are
felt to be medically necessary for the particular diagnosis.
If the claim would not have been paid had the actual diag-
nosis been entered (i.e., the test was not medically neces-
sary for the specified diagnosis), and it was paid because
of the knowing substitution of a false diagnosis, the claim
is a false claim and the provider could be subject to FCA
liability.

All physicians should review the HCFA 1500 Form,
particularly the certifications on the front and back of the
form. The current version of the HCFA 1500 Form con-
tains the following warning on the reverse side:

“Any person who knowingly files a statement of
claim containing any misrepresentation or any false,
incomplete or misleading information may be guilty
of a criminal act punishable under law and may be
subject to civil penalties.”
The signature space on the front of the form contains

the following statement: “I certify that the statements on
the reverse apply to this bill and are made a part thereof.”
If any of the certifications is not true, the claim may be a
false claim.

Damages
Liability for a FCA violation may result in treble dam-

ages to the government.16 As imposing as treble damages
may sound, this is not the most serious potential liability
under the FCA. Generally, a FCA suit will be brought
challenging a pattern of billing. As a result, there may be
hundreds, if not thousands, of individual claims at issue. In
many FCA cases, these claims will be for relatively small
amounts and, therefore, even with trebling of the amount,
the total amount of the treble damages may not be very
large. However, in addition to treble damages, the FCA
currently provides for civil penalties of $5,000-$10,000
per claim. This is what really makes the FCA frightening
and which converts the FCA, at least as to penalty, into a
quasi-criminal statute. 

Because of these civil penalties, it would take only a
hundred false claims to result in potential liability of
more than a million dollars. In a case alleging upcoding
(e.g., as to E/M codes) in a relatively busy emergency
department (ED), there could easily be several hundred
or more claims at issue in a single year. While the gov-
ernment has generally pursued contract groups and third-
party billing companies (most likely as a matter of “pros-
ecutorial” efficiency), there is no reason that the govern-
ment cannot pursue individual emergency physicians. If a
false claim has been made, it is the individual physician
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whose name appears on the HCFA 1500 Form who will
have falsely certified to the government that the claim
was valid.

Case 2. In United States v Diamond,17 a physician was
convicted on a total of 39 criminal health care fraud relat-
ed counts. Fifteen of these were for mail fraud and 24
were for violations of the criminal false claims act. After
the completion of the criminal trial, the government filed
a FCA suit against the physician. The court first ruled
that, based upon the previous criminal health fraud con-
victions, the defendant could not contest his FCA liabili-
ty as to those claims. Then, the court went on to consider
the amount of the damages.

The damages sustained by the government totaled only
$549.04 (approximately $14.07 per claim). At the time of
these false claims, liability under the FCA was less than it
is currently (double damages plus $2,000 per claim then vs
treble damages plus $5,000-$10,000 per claim now). The
court awarded total damages of $79,098.08 (double dam-
ages of $1,098.08 plus penalties of $78,000), 144 times the
total amount of the false claims.

Commentary. There may, perhaps, be a point where a
civil penalty becomes constitutionally excessive. It remains
clear, however, that courts will impose civil penalties that
far exceed the actual damages sustained by the govern-
ment. These civil penalties, as in Diamond, may be many
times the amount of the actual damages.

Qui tam Actions
While we have largely abandoned the use of Latin terms

in medicine, every physician must be aware of two key
Latin words—qui tam—and what they stand for.18 The qui
tam provisions of the FCA encourage all employees, con-
sultants, colleagues, or any other individual who is knowl-
edgeable regarding a physician’s or other health care enti-
ty’s billing practices to blow the whistle on improper
billing. The incentive is the receipt of up to 30% of the
amount recovered by the government, and the total amount
recovered can easily reach into seven figures, as discussed
above. As anyone might imagine, there are attorneys who
specialize in qui tam lawsuits who have built extremely
successful practices bringing FCA suits against physicians
and other health care entities.

The FCA provides for two different types of lawsuits.
First, the government may initiate FCA lawsuits through
the office of the Attorney General of the United States.
Second, FCA lawsuits may be brought by private persons,
qui tam plaintiffs who may file actions in the name of the
United States government.19 In such cases, the qui tam
plaintiff initially serves a copy of the complaint on the
government together with a written voluntary disclosure
of substantially all material information and evidence.20

The complaint is sealed and not made available to the

public for at least 60 days.21 The 60-day period of sealing
may be, and often is, extended for a significant period of
time (even years) at the request of the government.22 The
file remains sealed until the court orders otherwise.

In order to bring a FCA case, the qui tam plaintiff must
be an “original source” of the information on which the
claim is based. In the original version of the FCA (1863)
this was not required. In response to a rising number of
“parasitic lawsuits,” in which private persons copied
information contained in government indictments or those
already in the possession of the government and then sue
under the FCA, the FCA was amended in 1943 to require
courts to dismiss qui tam cases if the plaintiff’s case was
“based on evidence or information the government had
when the action was brought.”23 This amendment, howev-
er, overshot in the opposite direction in that plaintiffs
were now barred from bringing qui tam suits if the infor-
mation was already in the hands of the government, even
when the plaintiff had provided the information to the
government in the first place. As a result, the FCA was
amended again in 1986 and now prohibits qui tam actions
based on publicly disclosed information unless the qui
tam plaintiff was the original source of the information.24

Within the 60-day period (or such other time as allowed
by the court), the government must either proceed with the
action and the United States Attorney will conduct the case
(in such cases, the government is said to have intervened),
or notify the court that the government declines to take
over the action, in which case the qui tam plaintiff may
pursue the action in the name of the United States.25

The government may dismiss a qui tam action, notwith-
standing the objections of the qui tam plaintiff, so long as
the qui tam plaintiff has been notified by the government of
its filing of a motion to dismiss and the qui tam plaintiff has
been afforded the opportunity for a hearing on the motion
to dismiss.26 The government may also settle the action,
notwithstanding the objections of the qui tam plaintiff, if
the court determines after a hearing that the proposed set-
tlement is fair, adequate, and reasonable under all the cir-
cumstances.27

As incentive to initiate FCA suits, the FCA provides a
substantial reward to the successful qui tam plaintiff, oth-
erwise know as the “Relator”. If the government inter-
vened in the case, the Relator receives 15-25% of the gov-
ernment’s recovery, whether it was achieved through a
favorable judgment or a settlement.28 If the government
declined to intervene, the successful Relator is entitled to
25-30% of the government’s recovery, again whether it
was achieved through a favorable judgment or a settle-
ment.29 In addition, the unsuccessful defendant must pay
the qui tam plaintiff’s reasonable expenses, as well as rea-
sonable attorneys’ fees and costs.30 In Fiscal 1997, for
example, a total of $33 million was paid to successful qui
tam plaintiffs.31
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Waiver of Coinsurance and Deductibles
Submission of Medicare claims when the patient’s coin-

surance and/or deductible has been waived may be con-
strued as false claims. Except in documented specific
instances of poverty, the safest practice is to never waive
insurance copayments and/or deductibles (Medicare or any
other payor). In 1991, the Department of Health and
Human Service’s Office of Inspector General (OIG) issued
a Special Fraud Alert, addressing coinsurance and
deductible waivers for Medicare patients.32 The OIG’s
analysis is as follows:

A provider, practitioner, or supplier who routinely
waives Medicare co-payments or deductibles is mis-
stating its actual charge. For example, if a supplier
claims that its charge for a piece of equipment is
$100, but routinely waives the co-payment, the actual
charge is $80. Medicare should be paying 80% of
$80 (or $64), rather than 80% of $100 (or $80). As a
result of the supplier’s misrepresentation, the
Medicare program is paying $16 more than it should
for this item.33

The FCA, of course, only applies to claims submitted to
the government. However, waiver of coinsurance and
deductibles for non-government payor patients is also a
compliance risk for a number of reasons. For example,
waiver of coinsurance and deductible for a patient covered
by a third-party payor could be seen as an overstatement of
the actual charge and, therefore, be a violation of the
physician’s provider contract or, worse yet, criminal
Health Care Fraud, as provided for in HIPAA. As dis-
cussed below, the Health Care Fraud provision of HIPAA
applies not only to federal health care programs, but to
“any health care benefit program.”

Providing professional courtesy to a physician col-
league by billing “insurance only” is also potentially prob-
lematic. This time-honored tradition, already becoming
less common, may soon go the way of the nuclear medi-
cine brain scan and pneumoencephalogram. In the context
of professional courtesy, not only do all the potential viola-
tions of law applicable to a non-physician patient apply, if
the physician-patient is in a position to refer patients to the
treating physician who provided the discount, a potential
violation of the federal anti-kickback statute could be
alleged. If one purpose of the provision of the discount
was to induce the referral of patients covered by federal
health care programs, the statute would have been violated,
no matter the existence of other legitimate purposes.
Unlike the FCA, the federal anti-kickback statute is a
criminal statute, violation of which is a felony.

If a third-party medical billing company is used, it
would not be able to bill Medicare or any other payor if
the copayment and/or deductible had been waived, without
violating its compliance plan, assuming its compliance

plan conformed to the OIG’s Compliance Program Guid-
ance for Third-Party Medical Billing Companies, which
provides that:

Discounts and professional courtesy may not be
appropriate unless the total fee is discounted or
reduced. In such situations, the payer (e.g., Medicare,
Medicaid or any other private payer) should receive
its proportional share of the discount or reduction.34

The safest practice, from a compliance standpoint, is,
unfortunately, to abandon professional courtesy. If, howev-
er, professional courtesy is provided, the entire fee should
be waived, not just the coinsurance and deductible. By
waiving the entire fee, there cannot be a claim that a
provider’s submission of his or her usual fee represents an
overstatement of the actual charge.

Health Insurance Portability and Accountability 
Act of 1996
HIPAA created five new federal criminal health care

fraud offenses: Health Care Fraud,35 Theft or Embezzle-
ment in relation to health care,36 False Statements relating
to health care matters,37 Obstructing Criminal Investiga-
tions,38 and Money-Laundering relating to federal health
care offenses.39 As with any criminal offense, the United
States Attorney must prove all elements of the offense
beyond a reasonable doubt. This requirement will likely
make use of these criminal statutes relatively rare, in com-
parison to the use of the FCA, where the government can
recover huge civil penalties (up to $10,000 per claim) by
proving its case under the lesser burden applicable in a
civil case—preponderance of the evidence. 

Health Care Fraud, one of the new federal health care
crimes, provides that:

Whoever knowingly and willfully executes, or
attempts to execute, a scheme or artifice . . .
1) to defraud any health care benefit program; or 
2) to obtain, by means of false or fraudulent pretens-

es, representations, or promises, any of the money
or property owned by, or under the custody and
control of any health care program—

shall be fined under this tile or imprisoned not more
than 10 years, or both. If the violation results in seri-
ous bodily injury . . . , such person shall be fined
under this tile or imprisoned not more than 20 years,
or both; and if the violation results in death, such per-
son shall be fined under this tile, or imprisoned for
any term of years or for life, or both.40

Clearly, this is not a violation that one would want to be
charged with.

The False Statements relating to health care matters
provision criminalizes the knowing and willful making of
false statements in connection with the delivery of, or pay-
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ment for, health care benefits. For example, dictating or
checking off on the chart that a patient’s social history,
family history, and review of systems was normal when
you never asked (WNL) is now potentially a federal
felony. It cannot be emphasized enough that physicians
must be extremely careful and honest at all times in the
creation of medical records and reimbursement claims.
The penalty for violation of the False Statements statute is
a fine and up to five years in prison.

Of critical importance is the fact that, while the FCA
only applies to claims submitted to the government, the
new federal health care crimes created by HIPAA extend
to private health care programs as well. Fraud against pri-
vate insurers was not without redress prior to HIPAA.
However, the applicable statutes were not ones directed
specifically at health care fraud. For example, third-party
payors could demand repayment or terminate the physi-
cian’s provider contract, non-specific federal criminal
statutes could be invoked (e.g., mail fraud), and various
state laws address insurance fraud.

HIPAA also created new whistle-blower incentives for
individuals to report suspected fraud and abuse viola-
tions. Section 203 of HIPAA provides for incentive pay-
ments for providing information that leads to recoveries,
or civil or criminal sanctions, under the Medicare pro-
gram. Unlike the original source requirement for qui tam
plaintiffs, an individual may recover under this section
without proving that he or she was an original source of
the information.

In addition, HIPAA provided substantial additional
funding for the war against health care fraud. As a result
of this increased funding, the Department of Justice hired
295 additional attorneys and agents in fiscal 1997 devot-
ed exclusively to combating health care fraud. The
Department, as of 1997, had a total health care fraud
workforce of 551. The newly added staff included 60
criminal assistant United States Attorneys (AUSAs), 30
civil AUSAs, 23 paralegals, 30 auditor/investigators, 23
support positions, and a health care fraud coordinator in
the Executive Office for the U.S. Attorneys’ Office of
Legal Education. The Department of Justice’s Civil Divi-
sion received an additional 33 positions, the Criminal
Division an additional four positions, and the Justice
Management Division an additional four positions. The
workforce today is even larger.

Violations of Other Laws as False Claims 
Act Violations
The government, or a qui tam plaintiff, may attempt to

bring a FCA case based upon the defendant’s alleged vio-
lation of another law, for example, the federal anti-kick-
back statute or the Stark Law. The theory in these cases is

that, because of a violation of a law, other than the FCA,
the claim for payment should not have been made. There-
fore, the claim becomes a false claim. This is not a fully
settled area of the law, and there is substantial controversy
as to whether the government should be able to automati-
cally “piggy-back” a FCA action onto another alleged vio-
lation. Be aware, however, that this remains a possibility.

Compliance Plans
All medical groups should have an effective compliance

plan in place that should be drafted by, or in conjunction
with, experienced legal counsel. While the plan should
contain all the essential provisions of the OIG’s model
compliance plans, it should be tailored to the particular
individual or group. The OIG has issued four model com-
pliance plans that should be referred to in drafting a com-
pliance plan for a medical group: Clinical Laboratories,
Hospitals, Home Health Agencies, and Third-Party Med-
ical Billing Companies. While there has not yet been a
model compliance plan issued for physician practices, the
key elements of a compliance plan are standard and review
of those model plans that have already been drafted can be
instructive. 

The first requirement of any compliance plan is that it
must be something that can and will be followed. It makes
absolutely no sense to have a corporate compliance plan in
place, no matter how good it is on paper, if your organiza-
tion will not closely follow it. Compliance programs
should, at a minimum, contain certain basic elements artic-
ulated by the OIG in its Compliance Program Guidance
for Hospitals:
1. Written standards of conduct and policies that address

substantive areas of concern and promote the organiza-
tion’s commitment to compliance;

2. Designation of a chief compliance officer and other
appropriate bodies charged with the responsibility of
operating and monitoring the compliance program who
report directly to the CEO and the governing body;

3. A regular, effective training program for all affected
employees;

4. Maintenance of a process, such as a hotline, to receive
complaints, together with procedures to protect the
anonymity of complainants and to protect whistle-blow-
ers from retaliation;

5. Development of a system to respond to allegations of
improper or illegal activities and appropriate discipli-
nary action against employees who violate compliance
policies, applicable statutes, regulations, or federal
health care program requirements;

6. Use of audits and/or other evaluation techniques to
monitor compliance and assist in the reduction of iden-
tified problem areas; and
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7. Investigation and remediation of identified systemic
problems and the development of policies addressing
sanctions, including possible termination, of problem
employees.41

A well-designed compliance plan, reasonably adhered
to, should go a long way toward preventing false claims
and potential FCA lawsuits. In addition, if a FCA suit is
brought, the existence of a proper compliance plan will
allow the defense attorney to argue that there could not

have been a FCA violation because the requisite level of
intent (at least reckless disregard) was not present.

Always consult with or retain legal counsel in drafting a
compliance plan. Perhaps even more importantly, always
retain legal counsel to conduct or supervise any internal
investigation or analysis of potentially suspect billing data
triggered by your compliance plan to ensure the best
chance of maintaining confidentiality of the material
through the exercise of attorney-client privilege.
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False Claims Act Dos and Don’ts

Do’s
1. Have an effective compliance plan in place and follow it.
2. Scrupulously adhere to all statutes, regulations, and HCFA and carrier directives regarding billing. When in

doubt, consult with a health care attorney who is knowledgeable in billing issues.
3. Always consult immediately with experienced legal counsel should you ever receive an investigative demand,

subpoena, or any other inquiry from any government agency.
4. Recognize the wide variety of individuals who are prospective qui tam plaintiffs: disgruntled current and/or for-

mer employees or independent contractors, offended nurses or other ancillary personnel, past, present, and
future competitors, jilted lovers or angry relatives, and plaintiff’s attorneys.

5. Stay up to date on reimbursement regulations and policies.
6. If you use a third-party medical billing company, make sure it has a compliance plan which conforms to the

OIG’s model plan and is following it.
7. If you don’t see your HCFA 1500 Forms, you should. At least understand what you are certifying.
8. Have your attorney give a presentation to your group on health care fraud and clarify any issues which are not

clear to you.
9. Remember that committing health care fraud is both expensive and criminal.

Don’ts
1. Never talk to a government investigator, or respond to government inquiries regarding any billing issues, with-

out first consulting with appropriate legal counsel.
2. Never discuss government inquiries or investigations directly with consultants or accountants. If such

resources are required for an audit, have your attorney retain them, in order to attempt to bring them within the
attorney-client privilege.

3. Don’t expect to successfully rely on the following excuses as defenses to a FCA case (from comments made
by James G. Sheehan, Assistant U.S. Attorney, Eastern District of Pennsylvania):
I relied on the billing service
I relied on the billing consultant who set up my practice
I am a physician on salary; I had nothing to do with the billing
My partner supervised the billers.

4. Never dismiss an employee’s complaint regarding billing irregularities; the next person they talk to may be a
plaintiff’s attorney or a government investigator.

5. Never make up your own reimbursement rules or code modifiers, no matter how logical and reasonable you
think they might be.

6. Don’t get overly enamored with your own argument as to why your interpretation of a billing requirement in an
arguably ambiguous situation is reasonable. Rest assured, there will be another side to the argument that the
government may take. In such situations, consult with a reimbursement attorney for a more objective viewpoint.

7. Don’t waive copayments or deductibles, especially for Medicare or other federal health care program patients.



Department of Justice Guidelines for 
False Claims Act Enforcement
In response to complaints by various types of health

care providers and members of the House and Senate that
the government has been unfairly heavy-handed in its
enforcement of the FCA and the realization that reim-
bursement regulations and guidelines are often far less
than clear, the Department of Justice has promulgated
guidelines for United States Attorneys in their determina-
tion as to whether the requisite level of intent (i.e., know-
ingly, with deliberate ignorance, or in reckless disregard)
was present when an allegedly false claim was submitted.
In a June 3, 1998 memorandum, the Deputy Attorney Gen-
eral in charge of the Civil Division, announced a list of rel-
evant facts that must be considered by United States Attor-
neys in determining whether an allegedly false claim had
been made with the required level of intent:
1. Did the provider receive notice of the rule or policy

upon which the FCA case is based? 
2. Is it reasonable to conclude that the provider understood

the allegedly violated rule or policy?
3. Is there a pervasiveness or magnitude of false claims

sufficient to support an inference that they resulted from
deliberate ignorance or intentional or reckless conduct,
rather than mere mistake?

4. Does the provider have in place a compliance plan that
is being adhered to?

5. Did the provider previously, on its own, identify the
wrongful conduct and take appropriate steps to remedy
the problem and report the wrongful conduct to a gov-
ernment agency?

6. Did the provider directly contact HCFA or its agents
and, after providing accurate information and disclosing
all relevant facts, receive guidance that would support
its claims?

7. Has the provider previously been audited, or otherwise
investigated, or put on notice as to the billing practice in
question?

8. Is there any other relevant information that bears on the
provider’s state of mind in submitting the allegedly false
claim?42

Beware Parallel Actions
It is often difficult to tell exactly what the government

is investigating when a subpoena is issued or a govern-
ment agency otherwise initiates an investigation. It is,
therefore, critical that, upon the receipt of a subpoena or
any other investigative inquiry by the government or an
entity acting on behalf of the government (e.g., the
Medicare carrier), that legal counsel be immediately con-
sulted. There are a number of things that your legal coun-
sel will do: 1) attempt to determine what type of viola-
tion the government may be alleging; 2) attempt to limit
the scope of the investigation; 3) ensure that no docu-
ments protected by the attorney-client privilege, or any
other relevant privilege, are turned over to the govern-
ment; 4) attempt to determine whether there is any risk of
a parallel criminal proceeding; 5) provide attorney-client
privilege protection of your internal investigation and
data-collection process; and 6) ensure that you respond
appropriately within all relevant deadlines and that all
your rights are protected during the investigative process.

The government may simultaneously initiate civil and
criminal investigations against a health care provider. It is
now not uncommon for a provider to be simultaneously
served with a criminal search warrant and a civil or
administrative subpoena. One purpose of this tactic
appears to be to frighten providers into settling civil cases
under terms they would ordinarily not accept, in return for
the government’s agreement to drop the criminal investi-
gation, although spokespersons from the United States
Attorney’s Office absolutely deny that criminal investiga-
tions are brought to “leverage” civil settlements.43 In addi-
tion, the civil subpoena may result in the uncovering of
information that would not be accessible to a search war-
rant, which is subject to the higher standard of probable
cause that a crime has been committed for its issuance.
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Physician’s CME Questions

5. Which of the following is not true?
A. Health care fraud is a potentially criminal act.
B. False Claims Act penalties are $2,000 per claim.
C. False statements on the HCFA 1500 Form may be crim-

inal
D. Deliberate ignorance is not a defense to a False Claims

Act lawsuit.

6. Which new federal health care crimes were created by
HIPAA?

A. Health Care Fraud.
B. False Statements related to health care matters.
C. Money-Laundering relating to health care offenses.
D. All of the above.

7. In order to be liable under the False Claims Act, a false claim
must have been submitted:

A. Knowingly.
B. With deliberate ignorance of the truth or falsity of the

claim.
C. In reckless disregard of the truth or falsity of the claim.
D. Any of the above.

8. Compliance programs should:
A. Contain written standards of conduct.
B. Utilize a regular, effective training program.
C. Be drafted by, or in consultation with, a knowledgeable

health law attorney.
D. All of the above.

Correction

In the May 1999 issue, the CME Questions were num-
bered incorrectly. 30-33 should be number 1-4. We apolo-
gize for any confusion this may have caused.
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