
High court’s hands-off action threatens
peer review, but effect may be limited
District court order stands for hospital to turn over its peer review files

Peer review protection may be threatened significantly by recent
action in the U.S. Supreme Court, but don’t panic just yet. The
threat appears to be limited to certain cases in federal courts for

now, but the impact could spread to more common venues and make
the defense of malpractice lawsuits much more difficult.

Health care professionals reacted immediately to the news from the
Supreme Court, fearing it would eliminate the legal protections that
make it possible for them to honestly and fully discuss medical matters
behind closed doors, without worrying about whether their comments
will come back to haunt them in court. Some of that fear appears to be
justified, experts say. The Supreme Court action could represent the first
major blow to a system that nearly everyone agrees has worked well to
improve the practice of medicine.

One risk manager says she fears the court’s action could signal the
end of peer review altogether. Jane Bryant, MHSA, FASHRM, director
of risk management at Oconee Memorial Hospital in Seneca, SC, says
the real impact of the Supreme Court action won’t be known for a
while, but she worries that doctors will clam up as soon as they hear
about any threat to peer review confidentiality.

“Doctors were the hardest group to pull in and convince to truly take
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A recent move by the U.S. Supreme Court threatens to open some peer review
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Essential points:
❏ The effect of the court action may be limited only to certain cases in federal
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❏ Physicians may be discouraged from discussing cases openly if they know the

discussion is not protected.
❏ Some wariness is appropriate, but this is not the end of peer review protection.



a look at themselves and be critical,” she says. 
“It only worked because we assured them that 
it would not result in punishment, only the
enhancement of care. We’ve told them everything
is protected, and I hate to back down on that.”

How much you need to back away from that
promise is still in question. There is reason to 
be concerned about the confidentiality of peer
review, but the threat seems isolated for the
moment to certain cases in federal court and 
not necessarily every run-of-the-mill malpractice
case. The threat is based on action taken by the
U.S. Supreme Court in June, when the justices
refused to intervene in a California case brought
against an emergency room doctor in Clear Lake,
CA. On Feb. 25, 1996, Wolfgang Schug, MD, 
was the only doctor in the emergency room of
Redbud Community Hospital when Rhoda
Thomas and David Burrows brought in their 
11-month-old son, Cody, with vomiting, fever,
and diarrhea. 

Schug allegedly told the parents to take the
baby to another hospital 55 miles away because it
had a pediatric specialist on duty. Once there, the
baby went into a coma and died of infection and
dehydration. Schug was acquitted on state crimi-
nal charges in 1998, but the child’s parents sued
the doctor and the hospital for damages under
the federal Emergency Treatment and Active
Labor Act (EMTALA), which prohibits the trans-
fer or refusal of unstable patients, mainly with
the intention of preventing hospitals from turn-
ing away patients without insurance. Since
EMTALA is a federal statute, that put the parents’
case in a federal court instead of the state court
where most malpractice cases end up. 

That jurisdictional difference plays a key role in
the controversy. In 1998, a federal judge in San
Francisco ruled that the federal statute requires
openness and broad disclosure of information that
cannot be hindered by state law that makes peer
review information confidential. Though Califor-
nia, like every other state, has a law that declares
peer review information off limits to outsiders
including plaintiffs’ attorneys, U.S. District Court
Judge Susan Illston said “the state privilege does

not apply in federal court.” She ordered the hos-
pital to turn over its peer review files involving
Schug.

Many health care organizations came to the
hospital’s defense and aided in appealing the
decision all the way to the Supreme Court. The
California Medical Association, the California
Academy of Family Physicians, the California
Health Care Association, and the American
Medical Association all backed the hospital in
challenging the district court’s ruling. In 1998, 
the U.S. 9th Circuit Court of Appeals refused to
review the judge’s order.

On June 7, 1999, the U.S. Supreme Court also
refused to review the case. Such a refusal by 
the Supreme Court often is interpreted as tacit
approval, but that is not necessarily the case. 
The immediate effect, however, is that the district
court’s ruling stands, and the hospital must turn
over the peer review records. The hospital indi-
cated it would comply with the order.

Only federal cases affected at this point

Any chink in the armor of the peer review pro-
cess is enough to make most risk managers start
worrying, but the Supreme Court action may 
be only a tiny dent at this point. Another blow
directed at that dent may pose a danger, but 
there still is plenty of protection for peer review,
according to Richard Boone, JD, an attorney in
Vienna, VA, who specializes in defending medi-
cal malpractice lawsuits.

For starters, Boone points out that the district
judge’s ruling applies only to federal courts. “The
number of lawsuits brought in federal court is a
tiny fraction of all the lawsuits brought in a given
year,” he says. “Just because the court has said that
federal law supersedes state law in regard to peer
review privacy does not mean that state laws are
invalid. This affects only federal cases.”

And depending on how judges interpret the
court’s action, it could have even less impact.
Judges have substantial leeway in how they apply
another court’s ruling to cases before them, so
Boone says other judges may decide to interpret
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the ruling very strictly. They could determine, for
instance, that the ruling applies only to EMTALA
cases in California.

“All we know for sure is that if you have an
EMTALA case in the 9th Circuit, they will allow
access to peer review material,” he says. “It may
have some impact on the other 99% of cases, but
not nearly as much as plaintiffs’ lawyers are hop-
ing it will.”

Sympathy may have moved judge

Though he is not familiar with the details of
the California case, Boone speculates that the 9th
Circuit judge made the peer review records avail-
able because she was sympathetic to the plight of
the parents. He says he has seen many situations
in which the judge provides an opening to the
plaintiff that might not seem justified by the law
only because the plaintiff was pitiful and didn’t
have much of a chance any other way.

“This ruling establishes that, if you’re a hospi-
tal in California and you screw up royally and try
to hide that behind peer review shield statutes,
somehow the judge is going to find a way around
the statutes to give the plaintiff a decent shot at
getting the case before a jury,” Boone speculates.

If you’re a risk manager in California, you’ve
got more to worry about than risk managers else-
where. Judges across the country are not obli-
gated to apply the ruling, and Boone suggests
that most will not want to. Any judge handling
malpractice and similar cases will be familiar
with the peer review process, and most will see
the inherent value in keeping it confidential, he
says. They will not want to undermine the peer
review process, he says.

“This was clearly a dangerous decision, but I
predict that in five years it will be something of a
curiosity,” Boone says. “It won’t be followed all
that stringently because peer review is a good
thing, and it doesn’t work if every rumor and
groundless charge against a physician is made
public. Judges know that.”

(See p. 92 for comments from the president 
of the American Society for Healthcare Risk
Management. She partly disagrees with Boone,
saying the risk is great even though the decision
applies to federal courts.)

Risk managers may see one possible effect of
the ruling in malpractice lawsuits. Because the
ruling is applicable only in federal court, plain-
tiffs’ attorneys may grasp at any excuse to file a
case in federal court so they can argue for access

to the peer review records. They would not be
guaranteed success on that issue, of course, but
they can’t even make the argument unless they
get the case in a federal court.

Generally, there are only two ways a case can
end up in a federal court instead of a state court,
Boone says. Federal courts may handle a case if
the plaintiff and defendant are in different states
or if the matter involves a federal law.

Bryant, the South Carolina risk manager, 
says she is only somewhat placated by assur-
ances that the ruling affects only federal cases.
She notes that having peer review information
admitted in court would not be completely bad
because the information could include facts and
opinions that support the defendant. Currently,
such positive information cannot be used in
court without also making the negative infor-
mation available.

‘We have to take every threat seriously’

Nevertheless, she says, she fears that any sig-
nificant change in the confidentiality provisions
may get back to physicians who won’t care so
much about the details of how the ruling applies
or doesn’t apply to their situations. All they will
hear is that this much-ballyhooed peer review
process isn’t as confidential as they were prom-
ised. The most important task for risk managers
may be educating physicians to avoid that over-
reaction, she suggests.

Emphasize that the threat to peer review confi-
dentiality appears low right now, she says, even
if you think that might change in the future.

“I’m a big believer in the idea that if you start
with a crack in the door, that could lead to much
bigger problems,” she says. “Peer review is so
important to improving health care quality that I
think we have to take every threat seriously. It’s
good if this doesn’t pose so much of a threat right
this minute, but it still makes me worry about
what might be next.”  ■
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ASHRM head: High court
action could be real threat

The recent action by the U.S. Supreme Court
regarding confidentiality of peer review

records “could have some pretty far-reaching,
negative effects,” says Grena Porto, RN, ARM,
DFASHRM. Porto is director of clinical risk man-
agement and loss prevention services at VHA Inc.
in Berwyn, PA, and president of the American
Society for Healthcare Risk Management.

She says the order by the federal district court
requiring the hospital to turn over peer review
records and the Supreme Court’s refusal to hear
the case are further threats to a system that has
served the health care community well for years.

“This appears to be part of a continuing trend
to remove the privileges afforded the peer review
process,” Porto tells Healthcare Risk Management.
“There has been a real gradual and continual ero-
sion of the confidentiality statutes. A concern for
risk managers is that it will have a negative effect
on any cases already in the works, cases in which
you thought peer review records were not an
issue.”

Some legal experts say the threat is restricted
only to certain cases in federal court, but Porto
says she is not reassured. Judges tend to look to
each other for precedence, and at least informally,
the federal decision could affect state courts as
well, she says. “I think it’s going to have a lot of
impact in our courts. I’m not sure the courts
make the distinction all the time that this case
was in federal court. An Oklahoma state judge
may look at that federal decision and figure the
feds know what they’re doing, so he applies that
reasoning in his court instead of following a pre-
vious state court decision.”

Porto also points out that plaintiffs’ attorneys
already were bringing more cases into federal
court as a result of broad national health care net-
works in which the plaintiff patient often resides
in a state other than the network’s home state.
That causes citizenship problems that legitimately
take the case to federal court. Now that the federal
courts have opened the door for peer review
records, Porto says she expects attorneys to push
even harder for federal jurisdiction.

Agreeing with other observers, Porto says the
worst effect of the case could be discouraging
doctors from participating in the peer review
process.

“I don’t think there will be a mass revolt, but
some of the more well-informed physicians may
see it as a threat and pull back. For others, it may
take some personal experience with their own
malpractice case or being called as a witness,” she
says. “A lot of physicians will hear about it only
when they ask the risk manager if this informa-
tion really is protected, and we have to say, ‘well,
maybe not.’”  ■

Columbia fraud case

You can’t blame fraud on
advice from accountants

Now that the huge accounting firm of KPMG
has been charged with helping Columbia/

HCA Healthcare perpetrate a massive fraud
scheme, some risk managers may think that
means you could deflect some criticism by point-
ing to your accounting firm and claiming, “They
said it was OK.”

Don’t get your hopes up. First, two of the
Columbia executives were convicted recently.
Second, if your company has been involved in
health care fraud, you will not gain anything by
claiming you were following the directions of a
reputable accounting firm or that they put their
impressive stamp of approval on your plans. 

Even if the accountants are from a firm as huge
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❏ Some accounting firms may not be as aggressive as

they should be in discouraging fraud.
❏ Expect your accountants and other consultants to

be more skeptical and independent in response to
the latest charges.



and reputable as KPMG, the government still 
is going to hold you responsible, says Peter
Chatfield, JD, an attorney with Phillips & Cohen
in Washington, DC. The firm specializes in repre-
senting whistle-blowers in False Claims Act
cases, and its cases are responsible for about two-
thirds of the $1.3 billion the government has col-
lected through whistle-blower lawsuits in the
past five years.

The Phillips & Cohen firm is representing the
whistle-blower in the KPMG case and two qui
tam lawsuits against Columbia.

“If you have accountants coming, and they’re
just blessing what you’re doing or even raising
questions and letting you decide, it doesn’t insu-
late anyone from liability,” Chatfield says. “This
lawsuit against KPMG doesn’t draw fire away
from the hospital. If anything, it just confirms
that the government is serious about going after
anyone involved in the fraud.”

KPMG prepared cost reports for Columbia

KPMG (formerly KPMG Peat Marwick) is
being sued for allegedly helping Columbia/HCA
intentionally defraud the government. A qui tam
lawsuit was unsealed recently in a federal court
in Tampa, FL, charging that KPMG knew the
Columbia cost reports contained false informa-
tion but assisted in preparing them anyway, says
Stephen Meagher, JD, an attorney with Phillips
& Cohen in San Francisco. 

“This case is the first seeking to hold outside
accountants responsible for their role in Colum-
bia’s submission of false cost reporting claims to
Medicare,” Meagher says. “Outside accountants
or consultants of any kind cannot knowingly
assist their clients in submitting improper
Medicare claims.”

The qui tam lawsuit was filed on behalf of John
Schilling, a former Columbia employee in Florida
who testified in June for the prosecution at the
criminal trial of the four Columbia executives 
facing criminal charges related to the fraud. 

In October 1998, the government announced
that it was suing Columbia/HCA and Quorum
Health Group for purposely defrauding the 
government. The government claims that they
orchestrated a scheme for routinely overstating
expenses to increase compensation from Medi-
care and other government programs. Along
with the corporate parents, more than 200 hospi-
tals in 37 states are defendants. The accusations
center on what the feds say were secret, second

sets of cost reports and worksheets that showed
significantly lower expenses than the expenses
submitted for reimbursement.

Known to accountants as “reserve reports,”
these second sets of books are not necessarily
improper, according to legal and accounting
experts. But the government alleges that Col-
umbia and Quorum went way beyond normal
accounting practices and used the reserve reports
to purposefully defraud the Medicare system.

There had been no fraud allegations regarding
cost reporting in health care for years, so many
providers began to see overstating cost reports as
an easy way to increase their reimbursement from
Medicare. The only risk seemed to be that the
provider may be caught during an audit, but only
about 25% of providers ever had their cost reports
audited. And even when they got caught, the
providers just had to pay back the disputed
amount from a few years back with no interest.

“Reserves had been used for years, but the
emphasis on for-profit hospitals turned it into
something else,” Meagher says. “What started 
in the early 1980s as an essentially acceptable
accounting practice turned into a score card for
how much you were getting away with.”

In the lawsuit brought by the whistle-blower,
Phillips & Cohen contended that Columbia/HCA
and Quorum thoroughly documented their fraud.
The companies needed to know, partly for projec-
tions about future earnings, what their true costs
were vs. the costs they were reporting to the gov-
ernment. Therefore, they supposedly kept two sets
of books that clearly outlined their actions.

(For an example of how the government says
Columbia and Quorum provided false informa-
tion to increase reimbursement, see p. 94. The
records were obtained from court documents
filed as part of the lawsuit against KPMG. See 
p. 96 for information on how risk managers
could be charged with fraud.)

The upshot of the case is that two of the Col-
umbia executives were convicted of Medicare
fraud in July, but one was acquitted on all counts.
Jay Jarrell, president of the company’s Southwest
division, and Robert Whiteside, former director 
of reimbursement for Florida, were found guilty
on six of seven counts of fraud related to billing
practices. Michael Neeb was acquitted on all
counts. Jarrell and Whiteside are scheduled to be
sentenced Oct. 15. The jury was hung on a single
count of conspiracy for another executive, Carl
Lynn Dick.
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Title XVII
Part A
$2,806,938

(7,384)
(61,661)
(60,737)
(98,638)
(43,270)
(75,970)
(38,371)
(8,686)
(92,910)
28,519
(19,743)

0
(22,744)
(59,818)
(40,301)
(519)
(1,613)
(870)
(1,170)
(428)
(8,852)
(17,231)

($632,397)
$2,174,538

Title XVIII
Part B
($4,109)

(48,735)
(6,465)
(10,784)
(17,330)
(7,698)
(7,979)
(1,763)
(922)
(1,015)
(114,724)
(10,529)
(52,862)
(2,246)

0
(4,641)
(3,418)
(10,637)
(5,759)
(7,713)
(13,999)
(24,373)
(1,220)

($352,372)
($356,481)

Total
$2,802,826

(56,119)
(68,126)
(71,521)
(115,968)
(50,968)
(83,949)
(40,134)
(9,608)
(93,925)
(86,205)
(30,272)
(52,862)
(24,990)
(59,818)
(44,942)
(3,937)
(12,250)
(6,629)
(8,883)
(14,427)
(33,225)
(16,011)

($984,769)
($1,818,057)

Description
As Filed Settlement

Community Relation Costs
Equipment Interest
General Ledger Interest Income
Capital Expenditures Interest Income
Capital Additions Interest Income
Loss on Disposal
Amortization Costs
Telephone Expense
Home Office Costs
Cafeteria Square Feet
Bad Debts
Outpatient Settlement
Sales Lease Back
Inpatient Settlement
Vacated Space
Heart Institute Costs
Physician Development Costs
Medical Staff Costs
Health Referral Costs
Cardiac Consulting Costs
ABG Home Office Costs
Kidney Acquisition Public Relations Costs

Total Costs
Reserve Settlement

Reserve Issue 1
Reserve Issue 2
Reserve Issue 3
Reserve Issue 4
Reserve Issue 5
Reserve Issue 6
Reserve Issue 7
Reserve Issue 8
Reserve Issue 9
Reserve Issue 10
Reserve Issue 11
Reserve Issue 12
Reserve Issue 13
Reserve Issue 14
Reserve Issue 15
Reserve Issue 16
Reserve Issue 17
Reserve Issue 18
Reserve Issue 19
Reserve Issue 20
Reserve Issue 21
Reserve Issue 22

Source: Confidential documents entered as evidence in the trial of Columbia executives accused of defrauding the federal government by
reporting inflated costs for Medicare and Medicaid. Note the substantially higher figures reported to the government vs. the “reserve” figures
the government says reflected the actual costs.

Hospital

Medicare Part A $2,806,935

Medicare Part B (4,109)

Total Medicare $2,802,826

Total Medicaid $228,045

Hospital Reserve

Medicare Part A $2,174,538

Medicare Part B ($356,481)

Total Medicare $1,818,057

Total Medicaid $143,481

Southwest Florida Regional Medical Center
Estimated Reimbursement Effect Reserve of Issues

December 31, 1991, Medicare Cost Report

Confidential



In all this, one important lesson may have
emerged already for risk managers: When it comes
to detecting and preventing fraud, risk managers
may find themselves in the awkward position of
knowing about improper billing but not being able
to stop it. If you have brought your concerns to
upper management and been dismissed with an
explanation that the practices have been approved
by a huge, well-known accounting firm, now is the
time to show the executives how wrong they are.

The executives on trial in the Columbia scandal
found that out firsthand. At least one of them,
Robert Whiteside, claimed he relied on the outside
accountants and others within Columbia to prop-
erly file Medicare reimbursement claims. When
asked directly by prosecutors why he had not 
personally analyzed claims made by a Columbia
hospital, the reimbursements director insisted that
he thought the claims were fine as long as the
accounting firm did not object. That excuse did 
not work in the Columbia case and is not likely to
work in any other fraud case, Chatfield says. 

“I think that would be a fairly common excuse,
and maybe it’s thrown around the hospital just 
to make everyone feel better,” he says. “But the
basic law is that when you have conspirators in
fraud, everyone is equally liable. Getting some-
one else’s approval doesn’t give any safe harbor.”
Chatfield also points out that the law does not
excuse “willful blindness,” or claiming ignorance
of the fraud even though it was right under your
nose. The government’s widening of the fraud
allegations involving Columbia show that now,
more than ever, you must take a hard line with
billing for government reimbursement, he says. 

“Look at it the same way as if the bill were
being submitted to you for payment,” he
explains. “You’d want to see that the services
were really provided, it’s what the government
agreed to pay, and this isn’t treated as an oppor-
tunity to make sure the profit level is to the
board’s liking. I think people often have a differ-
ent mind-set with government than they would
with any other customer.”  ■

Columbia fraud case

Accounting firms likely 
to be more independent 

With the Big Eight accounting firm KPMG
accused in a high-profile fraud case,

accounting firms are going to be much more rig-
orous with cost reports from hospitals. Don’t be
surprised if you encounter more hassles from
your consultants as a result.

KPMG is a very well-known accounting firm,
one of the big ones that other firms look to for
guidance and trends. As KPMG is added to the
bonfire of the Columbia/HCA scandal, you can
bet that other accounting firms will take a more
skeptical approach to working with hospitals,
says Stephen Meagher, JD, an attorney with
Phillips & Cohen in San Francisco. 

Going along to get along

Meagher says that, for years, accounting firms
have played along with hospitals in their efforts
to maximize reimbursement and have not made
the effort to put up roadblocks when the hospi-
tals got too aggressive. That is likely to change,
he says. “In the past, it’s been a very service-
oriented, make the client happy, maximize the
reimbursement type of market,” Meagher says.
“Now that KPMG is the subject of a lawsuit, 
and Columbia is pointing fingers as part of its
defense and saying KPMG approved every-
thing, you’re not as likely to see that service
with a smile and ‘the customer is always right’
attitude.”

To those outside the mysterious world of
industry accounting, it may seem surprising that
accounting firms were willing to go along with 
a client’s efforts to maximize reimbursement in
ways that were questionable at best. Meagher
compares the practice to an individual taxpayer
who asks his accountant to prepare one return 
for the government showing little income and
another showing actual income that can be used
to obtain a bank loan. 

“No reputable accountant would agree to do
that sort of thing for an individual, but you had
major accounting firms giving that sort of thing
an air of legitimacy for hospitals,” Meagher says.
“You’re not so likely to see that with hospitals
anymore, now that accounting firms have seen
what can happen.”  ■
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Columbia fraud case

Risk managers could 
be charged with fraud
But you likely will not be the first targets

As the case against Columbia/HCA health
care executives unfolds, it’s only natural for

other managers to wonder: “Could I face criminal
charges for fraud?”

For risk managers, the answer is yes. You proba-
bly won’t be the prosecutor’s first choice for fraud
charges, but if you have taken on the role of com-
pliance officer or a similar position with consider-
able authority, you could have reason to worry.

As with the Columbia investigation, federal
prosecutors are most likely to press charges
against upper-level executives, says Stephen
Meagher, JD, an attorney with Phillips & Cohen
in San Francisco. The four Columbia defendants
are three chief financial officers and one reim-
bursement coordinator. “The charges are going to
be brought against those responsible for making
final decisions for how a hospital accounts for
something,” Meagher says. “Those cooperating
with the government as witnesses are generally
those at a lower level who were directed to do
something as part of the fraud.”

Not just anyone with knowledge of fraud is a
likely candidate for charges. If, as risk manager,
you had knowledge of the fraud and urged your
superiors to end it, a prosecutor probably would
view you more as a potential witness. If you
knew about the fraud and did nothing to stop it,
that might make you more tempting as a target
for criminal charges but still not at the top of the
list. Prosecutors always want to go for the big
fish, and in most hospitals and hospital systems,
the risk manager will not be seen as a big fish.

“Prosecutors work up the chain as much as
they can, so the higher you are, the more your
risk for being held responsible,” Meagher says.
“The best targets are always going to be those
who had some financial incentive for perpetrat-
ing the fraud. If your bonus is affected by the
year’s bottom line, that’s a pretty good motive 
for the fraud charges.”

But the risk manager’s vulnerability can vary
from one organization to another. As risk man-
agers take on more responsibility in some set-
tings, the increased responsibility comes with
increased risk of prosecution for any fraud.

Particularly if you have taken on the role of com-
pliance officer, prosecutors could determine that
you had substantial responsibility and authority
for preventing the fraud. Some risk managers are
compliance officers, and some compliance offi-
cers have much greater authority than the aver-
age risk manager, Meagher notes.

“For those who have the authority to make deci-
sions about disclosing a huge reimbursement mis-
take or saying you sit on it, for instance, I would
say you might very well be a target,” he says. “But
if you have to report it up the chain and let some
senior vice president make a decision, then obvi-
ously the risk manager does not have the authority
and in that instance would not be a target.”  ■

AMA: Many physicians
deceive third-party payers

Does anyone else hear that alarm sounding?
Researchers from the American Medical

Association (AMA) are reporting that “physician
deception of third-party payers is prevalent and
may be rising,” based on their recent survey of
physicians.

In addition, the investigators report that “also
prevalent and rising are physicians informing
patients that [the patients] should pay for uncov-
ered services out-of-pocket and physicians not
telling patients about useful but uncovered ser-
vices.” AMA researcher Deborah Cummins, MD,
and colleagues at the AMA reported their find-
ings at a recent meeting of the organization.

They collected data in a 1998 national survey
of 724 randomly selected physicians involved in
patient care. They were asked how often they
employed one of three defined “deceptive strate-
gies” to obtain coverage of services for patients: 

• exaggeration of the severity of the patient’s
condition in order to avoid early discharge from
the hospital;

• changing the billing diagnosis to help secure
services;

• reporting symptoms that the patient did not
have in order to obtain coverage and treatments.

Cummins and her colleagues also asked the
participants about how often they asked patients
to pay out-of-pocket for services and how often
they refrained from offering useful services to
patients because those services were not covered
by the patients’ plans.

96 HEALTHCARE RISK MANAGEMENT ™ / August 1999



JCAHO fine-tunes sentinel
event policy terms

Clarifications added to the sentinel event pol-
icy may not make it any more popular with

risk managers, but they may at least help you
understand what the Joint Commission on
Accreditation of Healthcare Organizations in
Oakbrook Terrace, IL, expects from you.

The clarifications were added to the “Sentinel
Event Policies and Procedures” on June 15, 1999.
Joint Commission spokeswoman Janet McIntyre
tells Healthcare Risk Management that the changes
were intended to clear up some of the confusion
that has plagued the sentinel event policy since it
was first introduced. The policy has been changed
many times since its inception, but McIntyre says
the most recent alterations do not change any of its
basic provisions. Rather they only clarify what the
Joint Commission intended all along, she says.

One of the most important clarifications con-
cerns how the Joint Commission determines
whether a root cause analysis measures up to
expectations. The root cause analysis, an in-depth
internal investigation required after a sentinel
event, must meet the Joint Commission’s stan-
dards or the provider will not be considered to
have complied with the sentinel event policy. To
help meet those standards, the Joint Commission
added clarifications of several key definitions.

According to the recent clarifications, a root
cause analysis will be considered acceptable if it
has the following characteristics: 

• The analysis focuses primarily on systems

and processes, not individual performance. 
• The analysis progresses from special causes

in clinical processes to common causes in organi-
zational processes. 

• The analysis repeatedly digs deeper by ask-
ing “Why?” Then, when answered, “Why?”
again, and so on. 

• The analysis identifies changes that could be
made in systems and processes — either through
redesign or development of new systems or pro-
cesses — to reduce the risk of such events occur-
ring in the future. 

• The analysis is thorough and credible. 
Then the clarifications go on to define what

makes a root cause analysis thorough and credi-
ble. To be “thorough,” the root cause analysis
must include: 

• a determination of the human and other 
factors most directly associated with the sentinel
event, and the process(es) and systems related 
to its occurrence; 
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Thirty-nine percent reported that they had
“sometimes,” “often,” or “very often” used one of
the three forms of deception. Only 28% of physi-
cians said they had “never” used any of those
forms of deception within the past year. Cummins
says there was no correlation between the physi-
cian’s fear of fraud prosecution, or lack thereof,
and the likelihood of participating in the three
deceptive activities.

The doctors’ actions were not always behind the
patients’ backs. Thirty-seven percent of physicians
reported that their patients asked them to deceive
third-party payers. Those physicians were most
likely to have used deceptive strategies. Also, 31%
of physicians had “sometimes” or more often
refrained from offering useful or needed services

to patients because of a lack of coverage by the
patient’s plan. The physicians who admitted using
any deceptive strategies were less satisfied with
the practice of medicine, less financially secure
themselves, less likely to try to talk patients out of
unnecessary procedures, more dissatisfied with
the amount of time available during patient visits,
and more likely to voice annoyance at intrusion of
insurance companies on their practice.

The survey detected a note of dissatisfaction
about the goal of all the money-saving efforts in
managed care today. Fifty-five percent of physi-
cians said they would be “more aggressive in
cost-control efforts if they knew that money
saved would go towards serving more needy
patients,” Cummins reports.  ■

Executive Summary
Subject:
The Joint Commission on Accreditation of Healthcare
Organizations has clarified its sentinel event policy.
There are no new obligations, but the changes may help
risk managers understand what the Joint Commission
expects and how it will react.
Essential points:
❏ The update explains what criteria make a root cause

analysis acceptable, thorough, and credible.
❏ The ‘accreditation watch’ definition has been clarified.
❏ There is more instruction on how to assess pro-

cesses that may have led to the sentinel event.



• analysis of the underlying systems and pro-
cesses through a series of “why?” questions to
determine where redesign might reduce risk; 

• inquiry into all areas appropriate to the spe-
cific type of event as described in the current edi-
tion of “Minimum Scope of Root Cause Analysis
for Specific Types of Sentinel Events”; 

• identification of risk points and their poten-
tial contributions to this type of event; 

• a determination of potential improvement in
processes or systems that would tend to decrease
the likelihood of such events in the future, or a
determination, after analysis, that no such
improvement opportunities exist. 

To be credible, the root cause analysis must: 
• include participation by the leadership of the

organization and by the individuals most closely
involved in the processes and systems under
review; 

• be internally consistent, i.e., not contradict
itself or leave obvious questions unanswered; 

• provide an explanation for all findings of
“not applicable” or “no problem”; 

• consider any relevant literature. 
In addition, the Joint Commission provides

clarification on what makes an action plan
acceptable. An acceptable action plan:

• identifies changes that can be implemented
to reduce risk or formulates a rationale for not
undertaking such changes;

• identifies who is responsible for implement-
ing improvement actions, when the actions will
be implemented (including any pilot testing), and
how the actions’ effectiveness will be evaluated. 

The Joint Commission provides some reassur-
ance to risk managers by stating, “All root cause
analyses and action plans will be considered and
treated as confidential by the Joint Commission.”

The newly revised policies and procedures also
offer this more detailed definition of accreditation
watch status: “Accreditation watch is an attribute
of an organization’s Joint Commission accredita-
tion status that publicly acknowledges the collabo-
rative efforts by the health care organization and
the Joint Commission to understand the factors
underlying a sentinel event and to implement
appropriate changes to reduce the risk of such
events in the future.

“A health care organization is placed on
accreditation watch when a reviewable sentinel
event has occurred and has come to the Joint
Commission’s attention, and a thorough and
credible root cause analysis of the sentinel event
and action plan have not been completed within

the specified time frame. Although accreditation
watch status is not an official accreditation cate-
gory, it can be publicly disclosed by the Joint
Commission.”

The other new additions address the Joint Com-
mission’s expectations of providers following a
sentinel event. Here are the new standards, along
with the Joint Commission’s explanations:

❏ New or modified processes are designed
well. When processes, functions, or services are
designed well, they draw on a variety of informa-
tion sources. Good process design is consistent
with the organization’s mission, vision, values,
goals and objectives, and plans; meets the needs 
of individuals served, staff, and others; is clinically
sound and current (for instance, use of practice
guidelines, information from relevant literature,
and clinical standards); is consistent with sound
business practices; incorporates available informa-
tion from other organizations about the occurrence
of sentinel events to reduce the risk of similar sen-
tinel events; and incorporates the results of perfor-
mance-improvement activities. The organization
incorporates information related to these elements,
when available and relevant, in the design or
redesign of processes, functions, or services. 

❏ The organization collects data to monitor 
the performance of processes that involve risks
or may result in sentinel events. Organizations
select processes that are known to be high-risk,
high-volume, problem-prone areas related to the
care and services provided. This information is
correlated with the listing of frequently occurring
sentinel events published by the Joint Commis-
sion, the organization’s risk-management data, or
information about problem-prone processes gener-
ated by field-specific or professional organizations.
Organizations select performance measures for
processes that are known to jeopardize the safety
of the individuals served or associated with sen-
tinel events in similar health care organizations. 

❏ Undesirable patterns or trends in perfor-
mance and sentinel events are intensively ana-
lyzed. When the organization detects or suspects
significant undesirable performance or variation, 
it initiates intense analysis to determine where best
to focus changes for improvement. The organiza-
tion initiates intense analysis when the compar-
isons show that levels of performance, patterns, 
or trends vary significantly and undesirably from
those expected; performance varies significantly
and undesirably from that of other organizations;
performance varies significantly and undesirably
from recognized standards; or when a sentinel

98 HEALTHCARE RISK MANAGEMENT ™ / August 1999



event has occurred. When monitoring perfor-
mance of specific clinical processes, certain events
always elicit intense analysis. Based on the scope
of care or services provided, intense analysis is
performed for confirmed transfusion reactions,
significant adverse drug reactions, and significant
medication errors. Intense analysis also should
occur for topics chosen by leaders as performance-
improvement priorities or when undesirable var-
iation occurs that changes the priorities. Intense
analysis involves studying a process to learn in
greater detail about how it is performed or how 
it operates.  ■

Coalition recommends
drug safety procedures

Acoalition of health care organizations is offer-
ing recommendations for reducing adverse

drug events and stresses that the problem cannot
be solved by either government or individual
health care organizations working alone.

The advice comes from the National Patient
Safety Partnership, made up of Veterans Affairs,
the American Medical Association, the American
Hospital Association, the American Nurses’ Asso-
ciation, the Institute for Healthcare Improvement,
the Joint Commission on Accreditation of Health-
care Organizations, and the Association of Ameri-
can Medical Colleges. The group encourages health
care practitioners and health care provider organi-
zations to commit to certain best, or model, prac-
tices and work together to implement them in
partnership with consumers, patient advocacy
groups, and the pharmaceutical industry. These 
are the group’s recommendations:
• Put allergies/medications on patient records.
• Stress dose adjustment in children/older adults.
• Limit access to high-hazard drugs.
• Use protocols for high-hazard drugs.
• Computerize drug order entry.
• Use pharmacy-based IV/drug mixing programs.
• Avoid abbreviations.
• Standardize drug packaging, labeling, storage.
• Use “unit dose” drug systems (packaged and

labeled in standard patient doses).
• Require machine-readable labels (bar coding).
• Buy drugs with prominent display of name,

strength, warnings.
• Buy “unit of use” or “unit dose” packaging. 
• Buy IV solutions with two-sided labeling.  ■

JCAHO eases ORYX reports
for smaller facilities

The Joint Commission on Accreditation of
Healthcare Organizations in Oakbrook Terrace,

IL, has made it easier for some smaller health care
organizations to meet its ORYX requirements.

Hospitals with an average daily census of less
than 10 and outpatient visits of less than 150 per
month now can use simplified ORYX require-
ments if they are using Joint Commission measure
templates. Other eligible groups are small home
care organizations with an average annual census
of less than 120, behavioral health care organiza-
tions providing only non-24-hour care, and behav-
ioral health care organizations providing 24-hour
care with an average daily census of less than 10. 

The simplified requirements mean these orga-
nizations are no longer required to select mea-
sures exclusively from Joint Commission
templates. Rather, they may select measures
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from any relevant source, including literature,
performance measurement systems, or inter-
nally developed measures, according to a recent
announcement from the Joint Commission. 

Joint Commission officials eased the require-
ments in response to complaints from accredited
organizations, which indicated that the measure
templates artificially limited their ability to choose
meaningful performance measures. Officials hope
the simplified requirements will enhance organiza-
tions’ abilities to choose measures that are most
relevant to their patient populations and strategic
measurement objectives. With the simplified
requirements, the Joint Commission says small
organizations will have the opportunity to choose
their measures and report those selections to the
Joint Commission on a standardized reporting
form that will be mailed to eligible organizations. 

These are the requirements recently announced
by the Joint Commission: 

• Small hospitals were required to choose four
measures by the end of 1998 and are required to

choose two more (total of six) by the end of 1999. 
• Behavioral health care organizations providing

non-24-hour care and those providing 24-hour care
with an average daily census of less than 10 are
required to choose two measures by June 30, 1999
(reduced from four in the original requirements),
and two more (total four) by the end of 1999.

• Small home care organizations are required
to choose four measures by the end of 1999. 

“Surveyors will assess organizations’ use of
selected measures in their performance improve-
ment activities during the on-site survey process,”
according to the Joint Commission’s announce-
ment. “Organizations will be expected to demon-
strate, for each measure, the ability to collect data
reliably, conduct credible analyses of the data, and
initiate appropriate system and process improve-
ments. In the future, eligible organizations will be
expected to select and enroll in a listed perfor-
mance measurement system when core measures
relevant to their services are identified.”

[For details, call the ORYX Information Line at (630)
792-5085 or e-mail questions to oryx@jcaho.org.]  ■

New HCFA rules protect
Medicare/Medicaid patients

New rules unveiled recently by the Health 
Care Financing Administration (HCFA) in

Baltimore, MD, are intended to protect the health
and welfare of hospitalized patients treated under
Medicare and Medicaid, but they could represent
a new challenge for risk managers trying to avoid
regulatory troubles.

The new regulations were published in the
July 2, 1999, Federal Register, after HCFA pulled
them from a larger proposed revision of the hos-
pital Conditions of Participation regulation. They
are effective Aug. 25, 1999, and HCFA says the
published regulations were separated from the
larger proposal so the patient protection provi-
sions could be put in place immediately.

Under the new regulations, hospitals are
required to provide patients and their families
with formal notice of their rights at the time of
admission. Those rights include the right to be
free from restraints and seclusion in any form
when used as a means of coercion, discipline,
convenience, or retaliation, HCFA said in a state-
ment announcing the new regulations.  ■
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