
Proponents of ergonomics proposal hit
hard as plan stalls; research continues
Watered-down version still rankles congressional leaders, employers

It should come as no surprise to anyone familiar with the federal gov-
ernment’s efforts to create an ergonomics standard for American
workplaces, but the apparent delay of the most recent proposal in

Congress still is seen as a crushing defeat. Many observers say it is
unlikely the country will ever see an ergonomics standard.

Recently, the House Committee on Education and the Workforce
voted to require the federal Occupational Safety and Health Admini-
stration (OSHA) to delay publication of its ergonomics standard.
Committee members said they wanted to wait for the results of a
research review by the National Academy of Sciences (NAS), which
is expected in 2001. 

The proposal had been expected to face a difficult path because other
efforts to enact ergonomic standards met similar fates in recent years.
Despite efforts by OSHA to sharply curtail the scope of the proposal,
Congress still saw it as too much of a burden on employers.

Although Congress must approve the committee’s decision, observers
say it is unlikely now that the ergonomics proposal will move forward
this year. 

The most recent proposal would apply only to manufacturing and
manual-handling jobs, whereas previous proposals would have applied
to virtually all U.S. employers. 
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The federal government’s proposed ergonomics standard may not move
forward any time soon, as critics insist on hard evidence to support the
need for any type of ergonomics protection in the workplace.
• The proposal was a significantly weakened version of past efforts, but it

still was seen as too onerous.
• It may be quite a while before there is enough evidence to convince critics.
• Other efforts to reform safety in the workplace may have a better chance

of passage.
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There are only two major requirements in the
current proposal: 

1. Employers must have a system for record-
ing ergonomic-related injuries and illnesses.

2. If a musculoskeletal disorder occurs, the
employer must respond in some way. 

A formal draft of the ergonomics proposal was
to be published in the fall of 1999, public hearings
were to begin in early 2000, and a final rule was to
be issued by the end of 2000. The Congressional
action will prevent that final rule publication until
after the scientific study is completed in 2001, and
some observers say the continued opposition to
an ergonomics standard means the proposal
could be stalled further at that point.

The House committee approved H.R. 987, the
Workplace Preservation Act, while the Senate will
deal with S. 1070, the Sensible Ergonomics Needs
Scientific Evidence Act. The bills are not identical,
but both call for OSHA to delay publication of the
rule. 

A typical critic of the most recent proposal is
Sen. Michael Enzi (R-WY). He tells Occupational
Health Management that the proposed ergonomic
standard is more like the “old OSHA” in which
employers were coerced into complying out of
fear of citations and penalties, rather than the
“new OSHA” in which the administration works
proactively with employers to improve worker
conditions.

A large proportion of American employers fear
the proposed ergonomic standard will be another
oppressive OSHA regulation, says Peter Eide,
manager of labor law policy at the Chamber of
Commerce in Washington, DC. 

The Chamber of Commerce has been active 
in past efforts to defeat ergonomics proposals,
and Eide is calling this year’s attempt “hope-
lessly vague” and “extremely burdensome.” 
The Chamber of Commerce is urging OSHA to
delay the ergonomics rule until there is scientific
evidence that such a rule is needed and actually
would improve worker safety. That lack of 

concrete data has been a stumbling block for
those promoting past ergonomic proposals.

Eide tells OHM that he expects the Workplace
Preservation Act to be approved by the full
House and Senate, though he knows of no spe-
cific tally of expected votes. 

“We feel fairly confident because this issue is
one of those where the angels are on our side,” he
says. “There is no valid argument against this
legislation, but there are a number of arguments
in favor of it.”

Delay will allow report to influence proposal

The committee action does not kill the
ergonomics proposal, Eide notes, even if some
observers take a more pessimistic viewpoint.
The proposal is delayed for a while, but Eide
says the delay is entirely justified because the
NAS report will have a major impact on federal
decisions regarding the need for an ergonomics
proposal.

“Our position is that if OSHA looks at the
NAS study, they will see that there is not a suffi-
cient basis in medicine or science for this type of
regulation,” Eide says. “That’s our hope. But we
fully realize that the NAS people might say there
is more evidence than you could possibly want
that people are dropping like flies without an
ergonomics regulation.

“We don’t expect that, but if NAS says there is
enough evidence, then I think we are going to be in
a very difficult position,” he adds. “Anyone who
wants to contest that is going to be in a very diffi-
cult position.”

Eide says OSHA brought on this latest round
of trouble by imprudently relying on a study
from the National Institutes of Occupational
Safety and Health (NIOSH), along with a work-
shop with researchers and representatives from
labor unions.

Opposing sides in the ergonomics standard
debate may pose the issue as a fight between labor
and management, but ergonomics professionals
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also have some misgivings about the current pro-
posal, says Jeffrey Fernandez, PhD, BE, CPE,
senior managing engineer with Exponent Failure
Analysis Associates, an engineering consulting
company in Alexandria, VA. Fernandez works
with employers to help them overcome ergonomic
problems with engineering and other solutions.

He previously was a professor of industrial engi-
neering and has acted as an expert witness for
OSHA on several cases related to ergonomics.

Fernandez says some ergonomics professionals
share the concerns of employers who fear the
ergonomic standard would throw a monkey
wrench into the systems they already have for
addressing workplace injuries. In many cases,
those systems already address ergonomic hazards
as effectively as they address other types of haz-
ards, he says. And since some companies already
have in place specific programs to address
ergonomic hazards, Fernandez says there is a
major question as to what will happen to those
programs.

“If you know your program is working, why
would you want to go in and change it because
this new standard says you have to do it a certain
way?” he says. “The current standard is workable,
but it has some kinks that need to be worked 
out. Industry definitely is having some problems
accepting this standard as it is written now.”

Some of the problems involve the way the pro-
posed standard would interfere with the already
sensitive relations between labor and manage-
ment. The standard’s requirement for placing
injured workers on modified duty, for instance,
could conflict with union rules that require man-
agement to consider seniority when assigning
jobs. Another requirement that injured workers
receive 100% compensation and benefits for some
time period could conflict with workers’ compen-
sation laws in some states, he says. Part of the
problem is ergonomics is a field influencing and
overlapping many other areas of industry and
health care, Fernandez says. 

“Ergonomics seeps into so many areas that it is
difficult to make sure the standard doesn’t con-
flict with other laws out there,” he says.

Another big sticking point for management
and ergonomics professionals is that OSHA has
established a one-injury trigger for when an
employer must address ergonomic problems.
Ergonomic professionals are accustomed to using
rates for such triggers, rather than an individual
case, Fernandez says. The one-injury trigger may
place more of a burden on small employers, he
says. 

As for the ultimate likelihood of an ergonomics
standard coming to fruition, Fernandez says he is
not sure what to expect. He has heard confident
declarations of eventual victory from both sides
of the issue.

“For many of us in ergonomics, it’s just wait
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Enzi’s SAFE Act has 
good chance of passing

Though he opposes the federal ergonomics
proposal, occupational health profession-

als could have a friend in U.S. Sen. Michael
Enzi (R-WY).

Enzi introduced his own bill, the Safety
Advancement for Employees (SAFE) Act, this
year to revamp the federal workplace safety
program. If passed, the bill could prove a
boon to occupational health professionals
because it encourages employers to contract
with local safety professionals to improve con-
ditions in the workplace.

The SAFE Act would set up a program
requiring the federal Occupational Safety and
Health Administration (OSHA) to qualify
expert safety consultants to assist businesses
in correcting safety problems and complying
with the law. Many large companies hire their
own safety consultants, Enzi notes, but
smaller employers sometimes find that diffi-
cult. As an incentive, Enzi’s bill provides for a
one-year period of amnesty from civil fines if
the business has acted in good faith and
implemented a safety plan under the guid-
ance of the OSHA-certified safety profes-
sional. OSHA still retains the right to inspect
and if the employer is found to have acted in
bad faith, then “all bets are off,” Enzi says.

Enzi’s bill also would require continuing
education for OSHA personnel. The future
looks brighter for Enzi’s SAFE Act than it does
for OSHA’s ergonomics proposal. The Senate
Health, Education, Labor and Pensions
Committee recently voted 10-8 to send the bill
to the Senate floor for approval. The committee
unanimously approved one amendment to the
bill specifying that a person must have 10 years
of experience in specific safety areas to qualify
as an independent safety consultant.  ■



and see,” he says. “Whatever we end up with, we
just hope it’s practical and based on good science.”

There is some support for the federal ergo-
nomics proposal, but it does not appear that it
will be enough to keep Congress from interfering,
at least temporarily. The American Industrial
Hygiene Association (AIHA) supports the
ergonomics proposal and has publicly opposed
the House bill that requires OSHA to wait for the
NAS report before proceeding. AIHA president
James Rock, PhD, stated the organization’s posi-
tion in a letter to Congressional leaders. 

He wrote, “AIHA believes the only true way
to determine if the data and science on the issue
of ergonomics merit an OSHA standard is to
allow OSHA to continue the process by issuing a
proposal that can be debated through the public
process.”

Some labor support

Labor representatives also have voiced support
for the ergonomics proposal. Eric Frumin, national
safety and health director for the Union of Needle-
trades, Industrial, and Textile Employees (UNITE)
in Washington, DC, testified before the House
committee recently and urged the members not to
stifle OSHA’s efforts. “We all know perfectly well
there is no serious scientific controversy about the
ergonomics issue, certainly not enough to warrant
delaying action by the secretary of labor,” he told
the committee members. “At your urging, the
National Academy of Sciences already answered
that question last year.”

Frumin calls the efforts to prevent an ergo-
nomics standard “a betrayal of the workers who
suffer every day.” Secretary of Labor Alexis
Herman, PhD, reacted to the House Committee’s
action by predicting that 1 million Americans 
will suffer work-related musculoskeletal disor-
ders before the NAS completes its second review
of the scientific literature on ergonomics. 

Herman says she will urge President Clinton 
to veto the House bill if it passes the House and
Senate. 

[For more information, contact: 
Peter Eide, Manager of Labor Law Policy, Chamber

of Commerce, 1615 H St. N.W., Washington, DC
20062. Telephone: (202) 659-6000.

Sen. Michael Enzi, United States Senate,
Washington, DC 20510-5004. Telephone: (202) 224-
3424. E-mail: senator@enzi.senate.gov.

Jeffrey Fernandez, Senior Managing Engineer,

Exponent Failure Analysis Associates, 310
Montgomery St., Alexandria, VA 22314. Telephone:
(703) 549-9565.

OSHA’s ergonomics home page has extensive infor-
mation and contact information: 
http://www.osha-sic.gov:80/sltc/ergonomics/.] ■

OSHA proposes greater
employee involvement

The federal Occupational Safety and Health
Administration (OSHA) in Washington, DC,

is proposing greater involvement by employees
in federally funded safety and health consulta-
tion visits to work sites, including posting the
results of the visits. 

State agencies, with funding from OSHA, run
on-site consultation programs which make avail-
able, at no cost to the requesting employer, trained
safety and health personnel to identify workplace
hazards, provide advice on compliance with
OSHA regulations and standards, and assist in
establishing safety and health programs. Smaller
employers (no more than 250 employees at the
site or no more than 500 nationwide) in more haz-
ardous industries get priority in scheduling visits.

OSHA is proposing revisions to the rules gov-
erning consultation visits and requests comments
on or before Sept. 30, 1999.

“Active employee participation will strengthen
the efforts to provide better safety and health pro-
tections,” said Charles Jeffress, assistant secretary
of labor for occupational safety and health, in a
recent announcement. “Employees often have
firsthand knowledge of hazards in the workplace.
They are able to make valuable suggestions that
can assist in carrying out the consultant’s recom-
mendations for eliminating the hazards, as well
as improving the employer’s ongoing safety and
health efforts.” 

The consultation visits are a very important
and successful part of OSHA’s program to pro-
vide workplace safety and health, he said. Last
year, the consultants made visits to 24,000 work
sites and found 145,000 hazards that were cor-
rected.

Some of the provisions OSHA proposes
include: 

❒ Authorized employees have the right to
accompany the consultant during the physical
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inspection of the workplace. Where there is no
authorized representative, or one cannot be
determined, the consultant is to speak with a rea-
sonable number of employees on matters con-
cerning workplace safety and health. Authorized
representatives also will be given the opportunity
to participate in opening and closing conferences
with the consultant (either separately or jointly
with the employer).

❒ The employer will post a list of the serious
hazards and other hazards addressed by OSHA
rules that are identified by the consultant, the
corrective action proposed, and the dates for
completion of the corrective action. This list, to
be furnished by the consultant, will be posted
in a prominent place readily observable by all
affected employees for three days or until the
hazards are corrected, whichever is later. A copy
of the posted list will be furnished to the autho-
rized representative who participated in the
consultation. 

The full text of the consultant’s written report
will remain confidential and, except in unusual

circumstances, cannot be disclosed to others
without the employer’s consent.

❒ OSHA retains the right to use the consul-
tant’s report in appropriate enforcement proceed-
ings. Situations where a consultant’s report might
become relevant include an enforcement action
triggered by an employer’s refusal to correct seri-
ous hazards identified by a consultant, or an
investigation of false statements, or deliberately
concealed hazards. Consultants’ reports have
been used only in extremely rare circumstances,
probably not more than half a dozen times in the
last 10 years, and typically in serious accidents
where there were allegations of employer bad
faith. 

Other proposed revisions involve clarifying the
relationship between consultation and enforce-
ment. OSHA regulations provide for a one-year
exemption from programmed inspections for
employers who complete a consultation visit and
meet certain requirements, including correcting
all hazards and demonstrating that all elements
of a safety and health program are in place.  ■
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Hair testing, instant drug
testing gaining popularity 

Question: We took notice when hair testing
and instant, on-site drug testing became available
a few years ago, but we didn’t adopt the methods
right away because they didn’t seem proven yet.
But what about now? Are those methods becom-
ing accepted for workplace drug testing?

Answer: Both methods of drug and alcohol
testing have caught on rapidly, becoming stan-
dard parts of occupational health, says Ben
Hoffman, MD, MPH, medical director with
Business Health Management in Hampton, NH,
and Boston. Hoffman has studied occupational
drug testing extensively and is one of the few
medical review officers (MROs) in the country
who oversee hair testing programs. He tells
Occupational Health Management that hair testing
proponents have encountered some stumbling
blocks, but health professionals have eagerly
adopted the technique.

One of the big controversies has involved the

possibility that hair testing results can be influ-
enced by hair color and race. Critics have con-
tended that darker hair is more likely to test
positive, and since some races are more likely to
have dark hair, the testing can be unfair on a
racial basis. Hoffman has studied the debate and
says the criticism is unjustified. He is publishing
a study soon in which he conducted the first hair
testing research addressing possible bias in a
workplace setting.

“There was no bias,” Hoffman says. “Hair
color bias should not be a deterrent to using hair
testing. There have been some studies showing
that some hair colors will take up a cocaine solu-
tion more than others in the lab, but our study
shows that there is no such effect in a real-world
setting.”

The bias might occur at low thresholds, since
there may be some physical difference in how dif-
ferent hair types retain drug products, Hoffman
says. But at the levels employers use to detect
drug use, the issue is moot, he says. 

The same sort of debate applies to the issue of
bystander exposure being detectable in a hair
sample. Critics have argued that hair testing can
produce a positive result when the subject has not
consumed drugs but was in the vicinity and the
hair absorbed marijuana smoke, for instance.
Hoffman says research also has proven that the



relatively high cutoff points for positivity avoid
any problems with bystander exposure. Also, the
tests measure mostly metabolites of drugs that
occur in the hair only when the subject has actu-
ally consumed drugs.

“Being in the same room, you could involun-
tarily inhale some and produce metabolites, but
the levels would be much lower than what the
cutoffs allow,” he says. “You need a high level of
consumption to test positive.”

There is one issue concerning hair testing that
Hoffman says is a legitimate concern. Variations
from lab to lab can threaten the reliability of the
results, so Hoffman advises paying particular
attention to finding a qualified lab. Ultimately,
Hoffman says the country needs federal regula-
tion of hair testing labs.

Occupational health professionals and employ-
ers have eagerly embraced the hair testing tech-
nique since it first appeared on the scene and
OHM first reported on it. (For the earlier report,
see OHM, June 1996, p. 64.)

“I find that it’s very popular,” he says. “Many
very big companies are using it, and I see it all
over the place these days. The type of client that
instantly finds hair analysis appealing is one that
knows there is a drug problem on the job. They
have knowledge of drugs at work, but the urine
testing didn’t pick it up so hair testing provides a
way to more successfully detect drug users.” 

A main supplier of hair tests, Psychemedics in
Cambridge, MA, reports that it has completed
more than 2 million corporate drug tests. The
company reports that its hair tests have been
used by more than 1,600 corporations, including
many Fortune 500 companies.

On-site or instant drug testing also has become
a routine part of many occupational health pro-
grams, Hoffman says. Employers and providers
find on-site testing to be especially useful when
the worker is at a remote site such as an oil rig,
and for post-accident or for-cause testing. Another
use is for a situation in which the employer needs
very quick turnaround for economic reasons.

“Think of two big employers next to each other
vying for the same hourly retail employees,” he
says. “They can’t wait long to make a job offer. A
typical drug test could cause them to lose good
people because the person goes next door and
takes a job. You can save yourself a day or more
by using on-site testing.”

There are several manufacturers promoting on-
site test kits, with most suggesting their use for
pre-employment testing for alcohol and a wide

range of illegal drugs. The test usually is per-
formed with a test card or stick dipped in a urine
sample, or sometimes the sample cup itself con-
tains the testing medium. The instant tests can be
inexpensive, but even if you charge more than for
other testing options, many employers are willing
to pay for results that come in less than five min-
utes. The tests originally were developed for use
in the criminal justice system in 1990, but then
employers and occupational health providers
slowly took interest over the next few years.

Hoffman offers one caveat about on-site test-
ing: The tests may produce unusually high rates
of false negatives. A positive result would be con-
firmed by other testing before the applicant is
turned down, but a false negative will just allow
the applicant to go right to work. That could be
an important point to consider if the job is safety
sensitive, he says. 

“On-site tests can be useful in some situations,
but I think the false negative rate is a concern,”
he says. “Unless there is an overwhelming reason
to use them, I discourage employers from using
them.”

[For more information, contact: 
Ben Hoffman, Medical Director, Business Health

Management, 4 Liberty Lane, Hampton, NH 03842.
Telephone: (603) 929-1640.

Psychemedics Corp., Cambridge, MA. Telephone:
(617) 868-7455. ] ■

ACOEM pushing Congress
for confidentiality

The American College of Occupational and
Environmental Medicine (ACOEM) in

Arlington Heights, IL, is pushing for several leg-
islative actions that the group says would
improve confidentiality for occupational health
patients and give physicians more power to
negotiate their contracts with insurers.

In a separate move, the group is calling for
more research into the phenomenon of multiple
chemical sensitivities.

ACOEM representatives have been lobbying
Congress to vote on the Quality Health Care
Coalition Act of 1999 (H.R. 1304), a bill sponsored
by Rep. Tom Campbell (R-CA). The bill would
allow doctors to join forces to negotiate the terms
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and conditions of their contracts with insurers,
and it promotes competition by permitting doc-
tors and health plans to negotiate from more
equal positions. The bill would not allow doctors
to go on strike or engage in price fixing.

Robert McCunney, MD, president of ACOEM,
says the bill ultimately benefits patients.

“The Quality Health Care Coalition Act will
protect patients by helping to return physician
autonomy in medical decision making,” he says.
“It quite simply lets doctors put patients first. It
creates a balance of power between doctors and
managed health care insurers that will enable
doctors to safeguard the best interests of the
patients.”

McCunney says the bill addresses inequities he
says were created when health plans used a spe-
cial exemption in antitrust laws to exert leverage
over physicians when negotiating contracts.
Insurers often present contracts with objection-
able conditions, such as gag clauses that restrict
doctors from discussing all treatment options, but
the size of the health plan can make it difficult for
the doctor to refuse, he says. 

Bill would set up grievance process

ACOEM also has endorsed the Managed Care
Reform Act (H.R. 719), marking the first time the
ACOEM board of directors has ever formally
endorsed proposed federal legislation. Introduced
by Rep. Greg Ganske (R-IA), the bill would allow
physicians to determine what treatment is medi-
cally needed and establish an external grievance
and appeal process for patients and physicians.

Also, ACOEM has appealed to Congress not to
waive the federal government’s responsibility to
protect workers and children from tobacco use. In
a letter to Congressional leaders, ACOEM urged
Congress to pass emergency legislation to require
states to spend a significant portion of the $208
billion they received in tobacco company settle-
ment funds on programs to reduce tobacco use. 

On the research front, ACOEM is calling for
more study of multiple chemical sensitivities
(MCS). MCS is a puzzling condition in which
patients report recurrent non-specific symptoms
referable to multiple organ systems that the suf-
ferers believe are provoked by exposure to low
levels of chemical, biological, or physical agents.
The condition has been the subject of some con-
troversy, with some arguing that the reactions are
psychosomatic, having nothing to do with physi-
cal exposure to certain chemicals.

“ACOEM concurs with many prominent medi-
cal organizations that evidence does not yet exist
to define MCS as a distinct entity,” according to a
position statement released recently by the group.
It further stated: “ACOEM recognizes that data
have accumulated that support some tentative
conclusions about MCS. Evidence points strongly
against an immunologic basis for MCS. Research
has noted overlap between MCS, chronic fatigue
syndrome, fibromyalgia, and other historic non-
specific conditions.”

ACOEM is encouraging more research into the
phenomenon, but the position statement notes that
research is unlikely to produce clear distinctions
between physiologic and psychologic disease.

“ACOEM continues to support the position
that the relationship of MCS to environmental
contaminants remains unproven,” the position
statement says. “No scientific basis currently
exists for investigating, regulating, or managing
the environment with the goal of minimizing the
incidence or severity of MCS. On the other hand,
ACOEM recognizes that measurable indoor air
quality problems can exist that cause human ill-
ness and discomfort.”  ■

OSHA levies large fines
against six companies 

In two high-profile cases, the federal Occupational
Safety and Health Administration (OSHA) in

Washington, DC, has issued citations with penal-
ties totaling hundreds of thousands of dollars in
each case. 

The first case involves the DeCoster Egg Farms
business in Turner, ME. OSHA fined five of the
eight companies that have taken over the opera-
tion since the investigation began. Some of the
alleged violations are for failure to live up to
terms of a 1997 settlement agreement between
OSHA and DeCoster, a leading egg producer.

OSHA proposed total penalties of $446,500
against: Maine Ag, Maine Contract Farming,
Turner Maintenance & Services, PFS Loading
Services, and Northern Transportation — all
located in Turner. 

In July 1996, OSHA cited DeCoster Egg Farms
for violations with penalties totaling $3.6 million
according to information released by Secretary of
Labor Alexis M. Herman. Ten months later, the
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Labor Department reached a settlement with
DeCoster to correct the hazards. While OSHA
reports that some progress has been made, many
hazards still must be addressed and corrected. The
companies that took over portions of DeCoster’s
business are now responsible for living up to the
agreement, OSHA says. 

Dangerous conditions for which OSHA issued
citations against the firms include:

✔ failure to adequately support a metal catwalk;
✔ unsafe elevators;
✔ water accumulation in chicken pits;
✔ floor holes in chicken barns;
✔ unsafe electrical equipment;
✔ hearing conservation violations;
✔ deficiencies in respiratory protection;
✔ lack of personal protective equipment for

chemical exposures;
✔ lack of fall protection;
✔ inadequate emergency and fire prevention

plan;
✔ failure to have material safety data sheets in

Spanish; 
✔ lack of hazard communication training.
In the May 1997 settlement agreement, DeCoster

agreed to pay $2 million, which it did, and to make
significant improvements in safety and health over
three years. An independent auditor later found
DeCoster in substantial compliance at the 10-12
month point.

In September 1997, A.J. “Jack” DeCoster sold or
leased portions of DeCoster Egg Farm’s operations
to eight companies owned and operated by former
employees. The new companies service equipment,
raise chickens, transport products, and market
eggs. DeCoster retained ownership of the farm’s
3.5 million chickens as well as its real estate.

OSHA is issuing citations for one alleged will-
ful violation with a penalty of $70,000; 21 alleged
repeat violations with a total penalty of $232,900;
41 alleged serious violations with a total penalty
of $117,200; 12 alleged other-than-serious viola-
tions with a total penalty of $16,400; and one
alleged failure-to-abate violation with a penalty
of $10,000.

22 citations related to general duty clause

Twenty-two of the citations were for violations
of Section 5 (a)(1) of the Occupational Safety and
Health Act, the general duty clause, which requires
employers to keep the workplace free from recog-
nized hazards that are causing or likely to cause
death or serious physical harm to employees. Most

of these citations were for alleged violations of the
1997 settlement agreement.

Willful violations are those committed with an
intentional disregard of, or plain indifference to,
the requirements of the Occupational Safety and
Health Act and regulations. A repeat violation is 
a violation of any standard, regulation, rule, or
order where, upon reinspection, a substantially
similar violation is found. 

To be the basis of a repeat violation, the origi-
nal citation must be final and not under contest.
A serious violation is defined as one in which
there is a substantial probability that death or
serious physical harm could result, and the
employer knew or should have known of the
hazard.

An other-than-serious violation is a hazardous
condition that would probably not cause death or
serious physical harm, but would have a direct
and immediate relationship to the safety and/or
health of employees.

Machine guarding, PPE failures 

In the other large penalty case, OSHA has cited
Car Component Technologies of Bedford, NH, for
numerous alleged willful, serious, repeat, and
other-than-serious violations of the Occupational
Safety and Health Act, and has proposed penal-
ties totaling $366,300 for those violations. 

According to David May, OSHA area director
for New Hampshire, the alleged violations were
uncovered during an inspection of the company’s
facilities located at 10 Iron Horse Drive, Bedford,
NH, conducted between Dec. 3, 1998, and March
16, 1999. At this plant, the company, which
employs 600 workers, re-manufactures drive
axles for automobiles and light trucks.

“The safety and health conditions we found 
in this plant were disturbing,” says May. “Our
inspection revealed that, since 1994, employees of
the company sustained 240 injuries as the result of
improper personal protective equipment and/or
no personal protective equipment. In addition,
employees sustained 57 injuries in accidents result-
ing from lack of machine guarding.

“On the health side,” he says, “employees were
exposed to excessive noise levels, hazardous
chemicals and appalling restroom conditions, to
name a few. There is simply no excuse for any
employer to require their employees to work
under such hazardous conditions, especially
when the employer has the knowledge and the
means to make the necessary improvements.”
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Consequently, May says, the company is being
cited for the following alleged safety and health
violations: 

✔ Two alleged willful violations, carrying total
proposed penalties of $99,000 for failing to provide
to employees and require their use of personal pro-
tective equipment such as arm gauntlets, puncture-
resistant gloves, head protection, eye and face
protection, and puncture-resistant aprons to protect
employees from the hazards of flying parts and fly-
ing metal slivers; and failing to properly guard air
vise machines to protect employees both when the
vises were closing and when they opened. 

✔ Fourteen alleged serious violations, includ-
ing proposed penalties totaling $40,500 for these
violations:

• allowing accumulations of ball bearings and
axle grease on the floor which created slip and
fall hazards;

• failing to provide guard rails on open-sided,
elevated floors;

• allowing the continued use of a broken
portable wooden ladder;

• failing to identify as such several “permit
required confined spaces” (PRCS) in the plant, fail-
ing to inform employees of the existence, location,
and dangers posed by PRCS, failing to develop
and implement a PRCS safety program, failing to
test PRCS for oxygen content, flammable vapors
or toxic air contaminates prior to employee entry,
failing to prepare PRCS entry permits, and failing
to train employees required to enter PRCS; 

• failing to develop and utilize written haz-
ardous energy control procedures for several
machines, including annual inspections;

• failing to provide employee training on haz-
ardous energy control and failing to affix lock-
out/tag-out devices to each energy isolating
device;

• allowing a forklift operator to operate his
machine in an unsafe manner;

• failing to remove an unsafe forklift truck
from service;

• failing to guard machine crush and pinch
points;

• failing to equip a radial arm saw with a
power cutout device;

• failing to properly guard a radial arm saw;
• failing to guard drive chains and sprockets;
• failing to cover exposed electrical bus bars in

breaker panels;
• using unsafe electrical extension cords and

supply cables. 
✔ One alleged other-than-serious violation,

with no proposed penalty, for failing to chock the
rear wheels of highway truck-tractors and trailers
to prevent them from rolling while they were
boarded with forklifts. 

✔ Four alleged willful violations, including
proposed penalties totaling $198,000 for these
violations:

• failing to establish an audiometric testing
program for employees exposed to high noise
levels, failing to train such employees, and failing
to conduct noise monitoring;

• failing to ensure employees exposed to
excessive noise levels were provided with appro-
priate and suitable hearing protectors;

• failing to correct unsanitary restroom condi-
tions which included a sink, water cooler and a
cracked and leaking toilet, as well as a lavatory
with no hot water;

• incomplete hazard communication program,
failing to maintain material safety data sheets for
each hazardous chemical in the workplace, and
failing to train employees on the hazardous
chemicals in their work areas. 

✔ Eight alleged serious violations, carrying
proposed penalties totaling $23,400 for these 
violations: 

• failing to locate sprinkler heads on the down-
stream and upstream sides of a flammable spray
finishing booth filter, and failing to maintain at
least 3 feet of clear space on all sides of spray
booths;

• failing to provide employees with protective
equipment to guard against contact with chemi-
cals, temperature extremes, thermal burns, and
hazardous chemical spills and failing to assess
the workplace to determine hazards requiring the
use of personal protective equipment;

• failing to provide adequate eye and body
flushing facilities;

• inadequate written exposure control plan for
bloodborne pathogens;

• failing to observe universal precautions to
prevent contact with blood or other potentially
infectious materials and failing to provide first-
aid responders with appropriate personal protec-
tive equipment;

• allowing potentially contaminated materials
to be disposed of in the regular trash;

• following an incident, failing to make avail-
able hepatitis B vaccinations to first aid respon-
ders and janitorial staff;

• failing to ensure appropriate employees par-
ticipated in bloodborne pathogen training. 

✔ One alleged repeat violation with a $5,400
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penalty for improperly completed logs of work-
place injuries and illnesses. 

✔ Five alleged other-than-serious violations
carrying no proposed penalties for these violations:

• failing to post a bathroom door as “Not An
Exit;”

• failing to make available the OSHA noise
exposure standard in the workplace;

• allowing employees to consume food and
drink in areas exposed to toxic materials;

• allowing storage of food and beverage in
such areas;

• failing to maintain surfaces in the workplace
as lead-free as possible.  ■

Head injury to 13-year-old
worker leads to fines

Two agencies of the U.S. Department of Labor
have fined Pulte Homes of Ohio in Solon a

total of $37,750 following injuries sustained on
May 18 by a 13-year-old Middlefield youth who
was working at a Twinsburg, OH, construction
site.

The Department’s Wage and Hour Division
issued civil money penalties to Pulte totaling
$28,750 for child labor violations while the
Occupational Safety and Health Administration
(OSHA) fined the firm an additional $9,000 for
workplace safety violations. OSHA also issued 
an $1,800 penalty for safety violations to John
Kuhns, doing business as J.K. Builders, a subcon-
tractor at the job site.

Teen was working in prohibited occupation

The child labor violations alleged by the Labor
Department include employment of a minor
under 14 years of age, employment of two minors
under 16 in a prohibited occupation, and employ-
ment of a minor in violation of hours during
which children are permitted to work. 

OSHA alleged that Pulte violated worker safety
protections by failing to regularly inspect for safety
on the job site and for the lack of an effective safety
and health program. Kuhns was cited by OSHA for
failing to implement an effective safety and health
program, unprotected floor holes, the lack of a safe
means of access for employees to all work areas,
and failing to have a competent person perform

frequent and regular safety inspections.
The youth was working with a crew of carpen-

ters on a residential construction project in
Twinsburg when he fell approximately 10 feet
onto a concrete basement floor. He had been sta-
pling insulation to a wall section lying on the
floor and stepped into an unseen window open-
ing framed into the wall. 

The window opening was directly over a floor
hole to the basement. The youth was carried on a
helicopter ambulance to a nearby hospital where
he was initially listed in critical condition with
head injuries sustained in the fall. He has since
recovered from his injuries.

Federal child labor laws allow minors under 16
to work outside of school but restrict the hours
and times they may work. They may work no
later than 7 p.m. (9 p.m. June 1 through Labor
Day). They may work no more than three hours
on school days and eight hours on nonschool
days and no more than 18 hours during school
weeks and 40 hours during nonschool weeks.

Pulte Homes of Ohio may pay all the proposed
penalties or file a letter of exception with the
Wage and Hour Division regarding the child
labor penalty assessments, appealing all or part
of the fine. The firm and Kuhns may appeal the
OSHA penalties to the independent Occupational
Safety and Health Review Commission.  ■

Puzzle press accident
results in $97,400 fine

Amanufacturer of paper puzzles and games in
Massachusetts has been fined $97,400 follow-

ing an accident in which a worker caught both
hands in a puzzle press.

Edaron of Holyoke, MA, was cited by the federal
Occupational Safety and Health Administration
(OSHA) for alleged willful and serious violations
of the Occupational Safety and Health Act. Ronald
Morin, OSHA area director in Springfield, reports
that the alleged violations were uncovered during
inspections of the company’s two facilities in
Holyoke. 

Morin notes that the inspection at the com-
pany’s main plant began on Dec. 16, 1998, as the
result of an accident in which an employee had
the fingers of her left hand amputated and
received serious injuries to all the fingers of her
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right hand after catching both hands in a puzzle
press. The inspection of the warehouse facility
began on Jan. 12, 1999, and resulted from a fatal
accident in which a worker standing on an unse-
cured work platform being raised by a forklift
truck fell with the platform and was killed. Both
inspections were concluded April 20, 1999.  ■

High-hazard workplaces
targeted for inspection

If your client company’s lost workday rate is
more than 16, the company probably can expect

a visitor from the federal Occupational Safety and
Health Administration (OSHA). The agency is
announcing a new site-specific plan for targeting
2,200 high-hazard workplaces for inspections.

The new Site Specific Targeting (SST) Plan,
directive #99-3 (CPL2), replaces OSHA’s April
1998 interim plan for inspection targeting and
will initially cover about 2,200 work sites with a
lost workday injury and illness rate (LWDII)
above 16 per 100 full-time workers. These sites
reported 1997 injury and illness data to OSHA in
1998 in a survey covering 80,000 workplaces. The
national average LWDII rate for private industry
in 1997 was 3.3. 

Exception made for some nursing care

An exception is made in the targeting plan for
establishments in skilled nursing care facilities,
intermediate care facilities, and nursing and per-
sonal care, not elsewhere classified. This group of
three industries contains many more establish-
ments than other classifications on the list. 

To avoid overconcentration of inspections in
this group, only the top 20% of the establish-
ments in these standard industrial classifications
with LWDII rates more than 16 will be included
on the list. All workplaces on the targeting list are
to be inspected by Dec. 31, 1999. 

The 23 states and territories that operate their
own occupational safety and health programs are
not required to adopt the site-specific plan but are
required to operate their own inspection target-
ing systems.

OSHA adopted an interim targeting plan last
year following a court suit, which blocked use of
its Cooperative Compliance Program (CCP). On

April 9, 1999, the District of Columbia Court of
Appeals ruled against CCP in the suit, which was
brought by the U.S. Chamber of Commerce and
other organizations. Following the ruling, OSHA
leaders vowed that they would continue to target
the most dangerous workplaces for inspection. 

Here are the standard industrial classification
(SIC) codes for the 80,000 establishments covered
in the OSHA survey: 

• 2039 Manufacturing
• 2411 Logging
• 0783 Ornamental shrub and tree services
• 4219 Local trucking with storage
• 4220 Public warehousing and storage
• 4230 Trucking terminal facilities
• 4490 Water transportation services
• 4510 Air transportation, scheduled
• 4580 Airports, flying fields, and services
• 4783 Packing and crating
• 4953 Refuse systems
• 5010 Motor vehicles, parts, and supplies
• 5050 Metals and minerals, except petroleum
• 5093 Scrap and waste materials
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• 5140 Groceries and related products
• 5180 Beer, wine, and distilled beverages
• 5210 Lumber and other building materials
• 8050 Nursing and personal care facilities  ■

Service to post employers’
replies to inspections

Anew Internet service is offering a voice to
employers who feel they have been wronged

by federal safety inspectors, allowing them to
post a rebuttal to what they say are unfounded
charges of safety violations.

The service is being offered by OSHA Data, a
private company in Maplewood, NJ. President
Matthew Carmel explains that inspections by
the federal Occupational Safety and Health
Admini-stration (OSHA) may result in findings
that unfairly characterize a company as “unsafe”
or as having increased loss potential. With the
new service offered by his company, employers
will have the option to upload rebuttal state-
ments, which will then be made available on the
Internet. 

Carmel is known as a critic of OSHA inspection
practices, and he says the rebuttal service could
fill an important need for employers who feel
they have been mistreated by the safety inspec-
tors. An inspector’s opinion may be based on
highly subjective criteria, he says, and the inspec-
tor may lack the formal industry-specific training
required to fairly assess potential hazards. 

Many don’t request a review

Employers can seek judicial review through
the Occupational Safety and Health Review
Commission (OSHRC), but Carmel says many
choose not to for a variety of reasons.

The findings of all OSHA inspections are made
public by the government on the Internet and
through the Freedom of Information Act (FOIA)
without an opportunity for employers to present
their viewpoint, he notes. There are many poten-
tial ramifications. 

The findings are increasingly scrutinized as
part of due diligence in business acquisitions, 
litigation, contract pre-qualification screening,
credit analysis, insurance underwriting, inves-
tigative news reporting, and socially responsible

investing. Companies may thus be unfairly dis-
advantaged, he says. 

As part of Carmel’s new service, employers
will be given an opportunity to upload a rebuttal
statement for each distinct OSHA compliance
inspection performed within a rolling three-year
retrospective time period based on the inspection
opening date. 

Verification required for security reasons

Statements will be submitted in narrative for-
mat via a Web-based input form. OSHA Data
requires participants to provide some data ele-
ments for security purposes such as contact name
and address, Dun and Bradstreet number of the
inspection site, e-mail address, user name, and
password.

The service is not endorsed or supported by
OSHA. Carmel’s firm analyzes past OSHA
inspection records to help employers and occupa-
tional health providers determine what to expect
and how to best avoid OSHA penalties.

Rebuttal statements will be made available to
the public with all compliance history reports as
part of a subscription service, Carmel says. For
more information, including the cost of the ser-
vice, contact Carmel by e-mail at mcarmel@osha
data.com.  ■
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