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Armed with increased resources and manpow-
er as a result of the 1996 Health Insurance

Portability and Accountability Act, the Health and
Human Services Office of Inspector General
(OIG) is making patient dumping prosecutions a
high priority. And for the first time, OIG investiga-
tors will be taking a hard look not only at hospitals
but at on-call physicians as well.

Since 1997, the OIG’s staff of lawyers has
tripled, from six to 18. Several of the new hires
are working almost exclusively on patient-dump-
ing cases, which involve violations of the 1986
Emergency Medical Treatment and Active Labor
Act (EMTALA).

“The resources have enabled us to provide
added focus on enforcement of the statute —
regardless of whether a hospital or physician or
both might be culpable for a violation,” says
Thomas Herrmann , OIG’s chief of administrative
litigation.
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OIG to pour resouces into EMTALA prosecutions
While Herrmann says the agency isn’t head-

hunting for physicians, the number of physician
settlements under EMTALA has increased dra-
matically in the last few years, according to the
OIG’s own statistics. Between 1986 and 1995,
there were only two EMTALA judgements against
physicians. Since then, there have been 13, and
more are in the works. Overall, the number of
EMTALA settlements has increased from 13 in
1997 to 53 a year later. Between 1986 and 1996,

What to do if investigators
show up at your door

You are at your practice when the receptionist
buzzes on the intercom and says a special

agent from the U.S. Postal Service, along with a
dozen rather stern-looking men and women, have
just come in the front door and started searching
your medical files and interrogating employees. 

Within minutes, the investigators have cut off
access to your outside telephone lines and are
herding employees into the conference room for
questioning. Other agents are loading records,
including patient charts, into boxes and taking
them away. A third team is trying to obtain access
to your computers. 

As far as you know, none of the other physi-
cians or staff members in your office has done
anything wrong — certainly nothing to warrant
being the subject of a federal health care fraud
investigation. 

What do you do? 
Following are a series of tips and tactics you

See Privacy deadline , page 4

Privacy deadline passes,
but Congress not giving up

Congress packed it in for the summer last
week without passing patient confidentiality

legislation required by the Health Insurance
Portabil i ty and Accountabil i ty Act of 1996
(HIPAA). Technically, that hands the task of draft-
ing regulations over to the Department of Health
and Human Services (HHS). But the more likely
next step is that Congress will extend its own
deadline when it returns after Labor Day.

“Congress is showing no sign of throwing in the
towel on this,” says Roy Bussewitz of the

Agency to use HIPAA money to expand focus of patient-dumping probes from hospitals to physicians
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hospitals and physicians paid a total of $1.45 mil-
lion in EMTALA settlements. That number rose to
$2.3 million for 1997 and 1998.

Herrmann acknowledges that hospitals remain
primarily liable for patient dumping violations.
“However, the law and regulations have expand-
ed to include agents of the hospital,” he says.
“That’s why we have an ongoing education effort
to continue to advise emergency department
physicians and on-call physicians that they also
are liable for compliance [with EMTALA].”

For example, Herrmann cites a case in which
an OB/GYN under contract with a hospital was
called to the emergency department to assist a
woman who was in active labor. He chose not to
come in. “That was a violation of the statute,”
Herrmann says. “Since he was under contract
with the hospital, he was an agent of the hospital,
and the patient was entitled to get stabilization
treatment.”

Gerald O. Strauch , MD, director of the trauma
department at the American College of Surgeons
in Chicago, maintains however, that physicians
aren’t an appropriate target in most patient-dump-
ing probes because, unlike the hospital, they
have little financial stake in inappropriately trans-
ferring patients. “Physicians take care of patients
as they encounter them,” he says. “It’s the institu-
tions that step back and take a look at their bot-
tom line. Targeting physicians for patient dumping
is likely to be pretty fruitless for the feds.”

Strauch cites the recent case of Theodore
Cherukuri, MD, FACS, a physician in Williamson,
KY, who was deemed by an administrative law
judge to have violated EMTALA by transferring
two patients from a rural facility to an urban hospi-
tal across state lines without adequately stabiliz-
ing them. He was assessed an administrative fine

of $100,000, but the judgement was overturned
by a U.S. Circuit Court of Appeals. The Circuit
Court judge ruled that Cherukuri had acted appro-
priately because he simply did not have the
resources at his disposal to properly care for the
patients in question.

Herrmann concedes that there are gray areas
in the law and notes that hospitals are required to
provide stabilization only within their “capabilities
and capacities.”

“I still would respectfully disagree with the court
of appeals on [the Cherukuri] case, but reasonable
people can differ,” he says. “Like any other situa-
tion, we try our best to properly assess the facts
and make our best evaluation.” He stresses that
the OIG relies on state peer review organizations
to assist in evaluating the merits of cases against
physician that involve medical judgements. ■

Could you respond to 
these EMTALA scenarios?

Here are several common scenarios involving
EMTALA violations and on-call consultants,

with tips for managing each: 

1.The consultant asks emergency depart-
ment staff to send the patient to his or her

office. “The physician contacts the consultant,
and they say, ‘That’s no big deal, send them to
the office tomorrow,’” says Stephen Frew , a
Rockford, IL-based health care attorney and con-
sultant. “Sending the patient to the office for con-
tinued evaluation or acute definitive care is
expressly forbidden. That triggers a violation and
all three parties — the hospital, ED physician,
and on-call physician-are in trouble,” says Frew. 

Other problems may be associated with this

EMTALA cases
Continued from page 1

Continued on page 3
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Investigation tips
Continued from page 1

should consider if you ever find yourself in the
position of having federal agents show up at your
front door demanding to search your practice’s
premises, says Philip L. Pomerance , a health
care lawyer with the Chicago firm of Hinshaw &
Culbertson.
ss Identify who is conducting the search. 
“Your first reaction should be to call your

lawyer,” says Pomerance. “Next, identify who is
conducting the search and on what authority.” 

Determine which agencies are participating in
the search. The search team could include investi-
gators from the FBI, the Office of the Inspector
General, the Railroad Retirement Board, and the
U.S. Postal Service, along with agents from the

office referral request. “It is not uncommon for the
patient to arrive in this setting only to be told that
they cannot be treated unless they are able to pay
a substantial part of the bill up front,” notes Larry
Mellick , MD, FAAP, FACEP, chair and professor of
emergency medicine at the Medical College of
Georgia in Augusta. This is an EMTALA violation
because payment cannot be discussed before the
patient receives a medical screening exam. 

2.A physician says he will come to the ED
when he’s done with office hours. That

may mean he won’t arrive for eight hours, which
is unacceptable, says Frew. “HCFA requires that
the medical staff bylaws include a definition of
specific response times in numbers, which is typi-
cally 30 minutes, not general statements like ‘rea-
sonable length of time.’” 

So if the on-call physician responds in anything
beyond that time frame, it’s considered failure to
respond in a timely fashion. “That will result in a
citation against the hospital and the on-call physi-
cian,” says Frew. 

3.The physician responds, “Admit the
patient and I’ll come over and see them

later.” “Once the request has been made to come
in, the consultant has to come in within a reason-
ably accepted time frame,” says Frew. “Often they
may defer it late in the day, or the following day,
which will result in problems.” 

A Missouri hospital was cited for a violation
when the on-call physician didn’t come in, despite
repeated calls about an admitted patient having
increasing pain, Frew reports. “Several hours
later, the patient died of peritonitis, and it was
determined that the physician failed to respond in
a timely fashion.” 

4.The on-call physician asks about the
means or source of payment, and then

declines. “This situation can pop up sporadically
in a residency training setting and seems to be
part of the ongoing educational process for con-
sultants,” says Mellick. This is one of the most
common educational opportunities for introducing
EMTALA obligations to consultants, he adds. 

5.The physician is reluctant to see a former
patient who has become dissociated from

the consultant’s practice. This scenario is a com-
mon question brought up by medical staff mem-
bers, says Frew. “The consultant may become
upset when they are required to see that patient.

The physician may arrange for somebody else to
cover that patient, but if you can’t do that, it is the
consultant’s responsibility [to see the patient]
under EMTALA,” he stresses 

6.The hospital calls a physician’s office, and
the secretary says the physician is too busy

to come to the phone, delaying the message for an
extended period. “HCFA requires that the nursing
staff [in the ED] log the time of the call and the
physician’s response,” says Frew. “So time is run-
ning on that physician even though he or she isn’t
potentially aware of it. This comes down to an
office management issue for those physicians.” 

7.The on-call physician asks for tests to be
done and reviewed by internal medicine

before they come to the ED. “Turfing off responsi-
bility is not allowed. The consultant can’t say, ‘if
internal medicine doesn’t find anything, then I’ll
come in.’ They still have to respond within the
time period,” says Frew. 

8.After hearing a description of the patient’s
condition, the consultant says the patient’s

condition is too severe, and needs to be trans-
ferred to another facility. “That came into play in a
recent citation,” Frew recalls. “HCFA determined
that the only reason the consultant felt that way,
was because it was two in the morning. They
looked at the physicians’ other activities and con-
cluded that he handled other equally serious
cases without transferring the patient.” ■

Continued on page 4
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state police and Medicaid office. 
ss Identify the agent in charge of the search. 
The agent in charge will likely have the original

search warrant, and should be the focal point of
any discussions you have or complaints you make
during a search. 

If you object to anything during the search,
make your case to the agent in charge and not to
the agent whose actions you find objectionable. 
s Ask for a delay.
Next, ask the agent in charge to seal the prem-

ises and delay the search until your lawyer arrives.
If the agent says no, “carefully monitor the search,
but do not attempt in any way to impede or
obstruct it,” says Pomerance. “You do not want to
draw a charge of obstruction of justice.” 

Ask the agent in charge not to speak to your
employees until the lawyer arrives. While it’s good
to make this request, the agent in charge probably
will not agree to it. 

If the agent in charge starts to proceed with
employee interviews, you have the right to tell
workers that it is their choice whether they speak
to the agents, and that they are under no obliga-
tion to answer any questions. 
s Identify the type of search document

presented. 
The strongest authority an investigator can

present is a search warrant, issued by a magis-
trate or judge. The warrant allows investigators
access to specific physical premises (which must
be identified in the warrant) to seek evidence of
specified suspected violations of the law. 

“If no search warrant is presented, carefully
question the investigators about what they want
and when they want it. If your legal counsel is not
at the search site, ask for a delay while you con-
sult with your lawyer on the telephone,” recom-
mends Pomerance. 

Rarely are state regulatory agencies empow-
ered to issue subpoenas that demand immediate
production of records. Therefore, it is important to
determine if the document presented by the inves-
tigators entitles them to simply search for specific
material or to take immediate possession of that
material.  

Search warrants are a different matter. Whether
issued federally or locally, “a search warrant
allows the designated officer to search a specifi-
cally identified location and seize property that

Continued from page 1
Privacy deadline

Alexandria, VA-based National Association of
Chain Drug Stores. “This issue is still front and
center on their agenda.”

Just two weeks ago, HHS Assistant Secretary
for Planning and Evaluation Margaret Hamburg
told the Ways and Means Health Subcommittee
that offenders should be subject to criminal felony
penalties if they knowingly obtain or use health
care information in violation of the standards. “The
penalties mandated in privacy legislation should
be higher when violations are for monetary gain,
similar to those Congress mandated in the admin-
istrative simplification provisions of HIPAA,” she
said. “When there is a demonstrated pattern or
practice of unauthorized disclosure, those com-
mitting it should be subject to civil monetary
penalties.”

Meanwhile, HCFA Deputy Director Mike Hash
tried to split the difference on the contentious area
of pre-emption. “Our recommendations call for
national standards,” he said. “But, we do not rec-
ommend outright or overall federal preemption of
existing state laws that are more protective of
health information.” ■

may constitute evidence of the commission of the
alleged crimes described in the warrant,” says
Pomerance. “Except in the rarest cases, the
search will continue under a warrant.” 
ss Identify the supervising prosecutor and

magistrate. 
The agents are not directing the legal aspects of

the search. That is the job of the prosecutor who
obtained the warrant. 

It is imperative that you obtain the prosecutor’s
home telephone in order to raise issues of privi-
lege, any claims of illegal or improper search, or
any other issues affecting the search. 

“I have defended searches that went reason-
ably well for seven hours, and then had a major
issue of attorney-client privilege surface at 1 a.m.,”
says Pomerance. “The agent in charge will not
deviate from the search because of your legal
objections or claims. Just as the other agents
defer to the agent in charge, the agent in charge
will defer to the prosecutor. Therefore, an open
channel to the prosecutor — and, if necessary, to
the magistrate — is critical.” ■


