
Have stethoscope, will testify; 
pitfalls of the ‘expert’ witness
New group seeks to rein in doctors serving solely as experts for hire

In July 2002, the North Carolina Medical Board made history by
becoming the first state board to revoke the license of a physician
for giving what it considered to be false and misleading testimony

in a medical malpractice case.
The board claimed Gary Lustgarten, MD, a Florida neurosurgeon

who testified for the plaintiff in a 1998 malpractice case, engaged in
unprofessional conduct by both misstating facts of the case and the
appropriate standard of care in that state.1

The board also noted that his Carolina license had been inactive
since June of 1998 (his office is located in North Miami Beach, FL),
and the American Association of Neurological Surgeons (AANS) had
twice suspended Lustgarten’s membership over his witness testi-
mony (once for the Carolina case and once for testimony in another
proceeding).

Although the board’s ruling was later overturned in Wake County
(NC) Superior Court, and is currently under appeal,2 medical-legal
experts say the board’s action indicates a new wave of scrutiny for
medical expert testimony and the physicians who provide it.

“We are quite convinced that there are thousands of doctors across
the country who are really incensed about this issue, but don’t have a
clue about what they can do. They have just given in,” says Louise
Andrew, MD, JD, FACEP, an emergency physician and attorney prac-
ticing in Victoria, British Columbia.

Andrew also is co-founder of the New York City-based Coalition
and Center for Ethical Medical Testimony (CCEMT), a group dedi-
cated to reforming the medical expert witness “industry.”

They want to expose physicians who “falsify credentials, prevari-
cate on the witness stand, and intentionally or carelessly mislead lay
juries about the standard of care for personal gain,” she adds.

Although a few states have rudimentary laws governing who
can serve as a medical expert, the requirements vary widely across
the country, and there is no established method of reviewing the
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testimony that is given.
The result, Andrew alleges, is that a lucrative

cottage industry has emerged, one that is over-
populated by physicians who serve as medical
experts in cases unrelated to their area of exper-
tise and often make most of their income testify-
ing in court, not seeing patients. 

“Some states don’t even require you to have a
license to practice medicine to serve as an expert

witness,” she says. “You could be a podiatrist or a
physical therapist or respiratory therapist testify-
ing against a doctor.”

Guidelines called for

The CCEMT hopes to support physicians
across the country in pushing their states, state
medical boards, and professional societies to
develop stricter rules governing who should be
able to serve as a medical expert witness, what
kinds of testimony are appropriate, and in disci-
plining doctors who violate those rules.

Judges, in particular, need some guidance as to
what training, certification, and experience quali-
fies someone to serve as an expert in a particular
case, Andrew advises.

Some states have laws stipulating basic require-
ments for medical expert witness, but many have
faced legal challenges. Some state medical boards
have attempted to offer guidelines, but these are
not always adhered to, says William Sullivan,
MD, JD, FACEP, an emergency physician and
attorney who practices in Orland Park, IL.

“Illinois law, for example, requires that an
expert have practiced or taught in the same area
of health care or medicine at issue within the pre-
vious six years,” he says. “An attorney must also
sign an affidavit stating that he or she believes
the expert is knowledgeable in the relevant issues
and is qualified by experience in the subject mat-
ter of the case.”

Those requirements are good starts, he notes.
But, too few states have similar laws, and those
protections are not enough to ensure that expert
testimony is valid and unbiased, Sullivan notes.

“I would also add a requirement that the expert
used practice in the same specialty as the physician
about whom the expert is rendering an opinion,”
he adds. “I would also require that experts have
some amount of active clinical practice — whether
that amount should be 50%, 75%, or more is up for
debate. Personally, I believe 75% is a fair number.”

Frequently, courts are certifying “academicians
and professional witnesses” who have not prac-
ticed in their specialty for a number of years — if
at all, he adds.

“A professor emeritus who lectures students all
day has no basis for determining what a clinically
practicing physician would do under the same 
or similar circumstances,” Sullivan says. “Yet,
because such experts have their names on text-
books, they are routinely sought out by plaintiff’s
attorneys who believe that inflated credentials

98 MEDICAL ETHICS ADVISOR ® / September 2003

Medical Ethics Advisor® (ISSN 0886-0653) is published monthly by
Thomson American Health Consultants, 3525 Piedmont Road, Building Six,
Suite 400, Atlanta, GA 30305. Telephone: (404) 262-7436. Periodicals postage
paid at Atlanta, GA 30304. POSTMASTER: Send address changes to Medical
Ethics Advisor®, P.O. Box 740059, Atlanta, GA 30374.

Thomson American Health Consultants designates this continuing medi-
cal education activity for up to 18 credit hours in category 1 toward the
Physician’s Recognition Award of the AmericanMedical Association. Each
physician should claim only those hours of credit that he/she actually spent
in the educational activity. 

Thomson American Health Consultants is accredited by the Accreditation
Council for Continuing Medical Education (ACCME) to provide continuing
medical education for physicians. 

Opinions expressed are not necessarily those of this publication. Mention
of products or services does not constitute endorsement. Clinical, legal, tax,
and other comments are offered for general guidance only; professional
counsel should be sought for specific situations.

Statement of financial disclosure: In order to reveal any potential bias in
this publication, and in accordance with Accreditation Council for Continuing
Medical Education guidelines, board members have reported the following
relationships with companies related to the field of study covered by this CME
program. Dr. Cranford, Dr. Hofmann, and Ms. Rushton report no consultant,
stockholder, speaker’s bureau, research, or other financial relationships with
companies having ties to this field of study. Dr. Banja reports receiving grant
funding from the Agency for Healthcare Research and Quality. Dr. Derse, Mr.
Guss, Mr. Miller and Dr. Murphy did not provide disclosure information.

Editor: Cathi Harris.
Vice President/Group Publisher: Brenda Mooney , (404) 262-5403,

(brenda.mooney@thomson.com).
Editorial Group Head: Lee Landenberger , (404) 262-5483, (lee.landenberger

@thomson.com).
Managing Editor: Christopher Delporte, (404) 262-5545, (christopher.

delporte@ thomson.com).
Production Editor: Nancy McCreary.
Copyright © 2003 by Thomson American Health Consultants. Medical Ethics
Advisor® is a registered trademark of Thomson American Health Consultants.
The trademark Medical Ethics Advisor® is used herein under license. All
rights reserved. 

Editorial Questions
Questions or comments?

Call Alison Allen at (404) 262-5431.

Subscriber Information
Customer Service: (800) 688-2421 or fax (800) 284-3291, 
(customerservice@ahcpub.com). Hours of operation: 8:30 a.m. -
6 p.m. Monday-Thursday; 8:30 a.m.- 4:30 p.m. Friday.
Subscription rates: U.S.A., one year (12 issues), $469. With CME: $519.
Outside U.S., add $30 per year, total prepaid in U.S. funds. Two to nine
additional copies, $375 per year; 10 to 20 additional copies, $281 per year.
For more than 20, call customer service for special handling. Back issues,
when available, are $78 each. (GST registration number R128870672.)
Photocopying: No part of this newsletter may be reproduced in any form
or incorporated into any information retrieval system without the written
permission of the copyright owner. For reprint permission, please con-
tact Thomson American Health Consultants®. Address: P.O. Box
740056, Atlanta, GA 30374. Telephone: (800) 688-2421. World Wide
Web: http://www. ahcpub.com.



will sway juries.”
An expert witness should be a peer who has

“walked in the shoes” of the physician about
whose care they are testifying, he says.

“It is fundamentally unfair for a physician who
cares for multiple critically ill patients per day to
be judged by someone who hasn’t picked up a
stethoscope in years,” he says. “Worse yet is the
clinician who falls victim to the professional wit-
ness who testifies that ‘textbook medicine’ is the
standard of care in every circumstance.”

Physicians who have practiced or taught solely
in large, academic medical centers may have good
intentions when giving their opinion about a par-
ticular standard of care, Andrew says. However,
many lack an appropriate understanding of the
constraints under which physicians working in
the real world operate.

“I have been an academician, so I know what I
am talking about,” she says. “They tend to want
in their heart of hearts for everything to be done
perfectly and to the highest standard of care that
can be provided in a tertiary care medical center
to be available to everyone. They may be looking
at some of these cases that come up in the rural
United States and think, ‘Well, why can’t they
have had a neurosurgeon there in 15 minutes?’
They set up unrealistic expectations.”

The color of money

Aside from the witness who might give inaccu-
rate testimony because of inexperience, the more
pressing problems are those who knowingly give
misleading testimony for financial gain, Andrew
says.

CCEMT has documented (and is maintaining a
database of) situations in which physicians have
given contradictory testimony in similar cases
and given testimony that contradicts information
they themselves have published in the medical
literature, she notes.

Fees for medical testimony have become so out-
rageous, Andrew reports, that the integrity of
many experts cannot help but be compromised.

“A few weeks ago, a Chicago neurosurgeon
testified that he was paid $1,500 per hour for his
work [related to the trial],” she says. “Even a
neurosurgeon — except maybe when he is sepa-
rating Siamese twins — doesn’t make that much
per hour.”

Serving as an expert witness can be highly
lucrative and is without many of the attendant
risks of practicing medicine, she adds. Many

physicians see it as a necessary supplement to
their dwindling income from private practice. And
some, she says, are finding it so beneficial they all
but abandon their medical practices, entirely.

Procurement agencies also have stepped into
the fray and many earn bonuses for favorable
verdicts.

“The individual witness is not compensated
that way. They are paid regardless of a win or
loss,” Andrew notes. “But, we know that some
procurement agencies — firms that advertise
offering to find experts for attorneys — are paid
based on the ruling.”

A medical expert often has a different role in a
malpractice case beyond the testimony given dur-
ing the trial. In most situations, an opinion from a
recognized expert is necessary to initiate a legal
proceeding against a clinician or health care facility.

Thus, some medical-legal experts may have
significant incentives to certify a case as malprac-
tice, so that it can go forward and they can collect
fees for the provision of expert medical opinion
and testimony.

This incentive should be balanced by some sort
of peer review of the expert’s conduct in the legal
proceeding, or an impartial review of the medical
aspects of a case prior to trial, some say.

“I think the whole system needs to be reformed
to make it so that there is not this battle of the
experts,” says Sullivan. “The courts are necessar-
ily adversarial, but the expert witness system
doesn’t have to be.”

For example, in Indiana, an allegation of mal-
practice must be presented before an expert med-
ical review panel before a lawsuit can be filed.
The panel consists of three physicians and one
attorney. If the panel makes a recommendation
against filing suit, the plaintiff still can proceed,
but the findings of the panel can be admitted in
court as evidence.

“But before spending thousands of dollars 
on what may be a losing case, the plaintiff 
is afforded an opinion from three unbiased
experts,” he explains.

However, a similar review system was declared
unconstitutional in Illinois.

“An alternative would be to have the court
appoint an expert or a panel of experts from a pool
suggested by attorneys from both sides of the case,”
Sullivan continues. “Each side could be allow to
object to certain experts in much the same way that
juries are selected.”

Even now, some state medical boards and pro-
fessional societies are starting to take a hard look
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at their members’ testimony as medical experts.
The AANS has initiated an aggressive program

under its Code of Professional Conduct that
reviews the testimony given by its members and
disciplines those it deems to have given testi-
mony they consider false or misleading.

In 1998, the AANS suspended the membership
of neurosurgeon Donald C. Austin, MD, after its
professional conduct panel review testimony he
gave in a malpractice suit. He resigned his mem-
bership, but sued the association in federal court,
claiming their action violated his due process rights
and diminished his status an expert witness.

Austin contended that professional associa-
tions such as the AANS do not have the right to
judge trial testimony given by their members and
that doing so constituted improper intimidation
of potential witnesses.

But the court ruled in the association’s favor,
and the judgment has been upheld on appeal.

For the Court of Appeals, Judge Richard
Posner wrote:

“By becoming a member of the prestigious
American Association of Neurological Surgeons . . .
Austin boosted his credibility as an expert witness,”
he wrote. “The association has an interest — the
community at large had an interest — in Austin’s
not being able to use his membership to dazzle
judges and juries and deflect the close and skeptical
scrutiny that shoddy testimony deserves. . . . Judges
need the help of professional associations in screen-
ing experts.”

Medical boards, professional societies, and
individual physicians have a vested interest in
putting medical expert testimony under the
microscope, says Andrew.

Expert testimony is essential if judges and juries
are to understand the complex clinical particulars
of a case, she says. However, to maintain the pub-
lic trust and the integrity of the medical profession,
it is essential that professional societies and medi-
cal boards take a role in evaluating appropriate
and inappropriate testimony, Andrew adds.

“No professional society wants to allow or help
malpractice to happen,” she says. “But, they
don’t think their members should be drummed
out of practice because there are a few desperate
people out there willing to lie for money.”

Professional review panels have no incentive 
to find that malpractice hasn’t occurred if it has,
Andrew continues. But when a jury of the physi-
cian’s peers in the profession find that testimony is
outrageous and not within acceptable standards for
their specialty, the expert must be held accountable.

However, far from being a needed reform,
some are claiming that efforts to restrict who is
eligible to testify and to initiate retrospective
review of testimony only will serve to intimidate
physicians and limit the ability of injured patients
from obtaining relief.

A chilling effect?

Even under the current system, many malprac-
tice attorneys claim, physicians in a particular area
or region are unwilling to testify against their col-
leagues for fear of professional retribution.

Attempts by some state boards to require
experts to be licensed to practice in the states in
which they offer testimony, for example, will
make a bad situation even worse, they argue.

This is not a farfetched claim, says Sullivan,
who, like Andrew, has served as an expert wit-
ness in malpractice cases in addition to practicing
medicine.

“Like it or not, physicians are under some pres-
sure from colleagues not to testify against other
physicians,” he notes. “Some who do are viewed
as traitors. Unless there is some underlying motive
I am not aware of, I see no reason to arbitrarily say
that physicians living on one side of a state border
are qualified to testify, and those on the other side
are not.”

Boards and professional societies must be care-
ful to establish procedures that can examine the
conduct of expert witnesses, but are secure from
abuse and open to appeal, Sullivan notes.

He favors efforts to initiate credentialing pro-
grams to certify physicians who may serve as
expert witnesses, and the formation of educational
programs that instruct clinicians on the pitfalls that
may be encountered as a medical expert witness.

“I think some sort of oversight board for expert
witnesses is an interesting concept,” he notes.
“Requiring physicians willing to act as experts to
undergo basic education about the legal system and
the importance of providing nonbiased, ethical, and
evidence-based testimony could help weed out
physicians who are not testifying ethically. What is
so abhorrent about the idea of a credentialing body
for physicians testifying as experts? Right now,
there is little or no oversight, and there is no disin-
centive for testifying unethically.”

As a physician, Sullivan has seen both sides 
of a malpractice suit.

In 1999, he arrived to begin a shift in the emer-
gency department of a Chicago hospital. Immedi-
ately, he was asked to help the trauma team with a
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difficult IV start in a woman who had been severely
injured in a car accident. He was able to insert the
IV on the first try and then left treatment to the
physicians already caring for the woman. 

The patient died early the next morning from
internal bleeding.

A year later, Sullivan and nine other physicians
were sued for malpractice for allegedly “failing to
appreciate the signs and symptoms of internal
bleeding and for failing to surgically repair the
bleeding.”

The case against Sullivan was dismissed, and
seven of the other physicians also were dropped
from the suit for lack of evidence. Yet their careers
still were scarred.

That case highlights an important feature of
medical malpractice, notes Andrew. “Even if the
jury finds in your favor, even if you win the case,
or, even if the case is thrown out entirely, you can
still lose,” she notes. “The fact that you have been
sued follows you for your entire career.”

Hospital credentialing committees often ask
prospective physicians if they ever have been
sued, she notes. If the committee is composed
primarily of academicians who have never been
sued, this person can be at a severe disadvantage.

The medical community should definitely be
wary of and willing to weed out bad doctors,
Andrew notes. But, they also must ensure that
they are not falsely damaging good clinicians at
the same time.

“We definitely want to keep good, ethical
medical testimony. When malpractice occurs, 
the injured party should have some recourse,”
she notes. “But, a malpractice suit follows a
physician for a long time after the trial is over. It
is not just a question of going through the court
process. And if there was no basis for it to begin
with, then that is really grossly unfair.”
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Should MDs ration what 
they say to patients? 
Don’t give up role as an advisor, experts say

The department of maternal and fetal medicine at
Vanderbilt University Medical Center (VUMC)

in Nashville, TN, sees many patients referred in
from rural parts of the state to receive specialized
care not available in their own communities.

For example, it is common for women deemed 
at an increased risk of giving birth to a child with
trisomy 13 (Down’s syndrome) to travel several
miles to undergo genetic screening at the academic,
urban medical campus, says Frank Boehm, MD,
FACOG, VUMC’s director of maternal/fetal medi-
cine and chair of the center’s ethics committee.

However, these patients rarely comprehend the
true nature of their situation and what the genetic
testing can hope to tell them, he notes. 

Although a woman older than 35 is at a signifi -
cantly higher risk for having a child with Down’s
compared to a woman who is 20 years old, the risk
for mothers age 35 and older is only one in 360
births — there is a 99.7% chance the baby will not
be affected. But, because a clinician has told them
“increased risk,” most mothers assume it’s very
likely their unborn child will have this condition.

“They don’t know this; there is really nothing
they can do, but they come in shaking, they are so
scared,” says Boehm. “This was a great opportu-
nity for the physician in an outlying community
to have explained the situation — that it is a rela-
tive increased risk based on age, but it is still a
very small risk.”

With the multitude of screening and diagnostic
tests available, and with newer ones developed
each year, there now is a huge amount of infor-
mation that can be presented to patients. 

Physicians must be careful not to confuse quan-
tity of information with quality, however. It’s still
their job to help patients sift through information
and put all of the bits into an appropriate context.

“There sometimes seems to be this backlash from
the previous 20-30 years, when physicians didn’t
give their patients as much information. They told
them only what they felt they ought to know,” says
Clarence H. Braddock, MD, MPH, assistant profes-
sor of medicine and adjunct professor of history
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and medical ethics at the University of Washington
in Seattle. “The current emphasis on patient-cen-
tered care and shared decision making sometimes
seems to get interpreted almost like, ‘OK, you want
information, here’s information.’”

But, many patients have difficulty putting the
complexities of the information they get into the
proper context. As Boehm says, “They hear a
phrase like ‘increased risk’ and they think 100%.”

And when there is nothing a patient can do
with particular information, when they cannot
alter their behavior in hopes of changing an out-
come, they may decide they would rather not
even know it, says Braddock.

So, should physicians ever withhold informa-
tion from their patients? It’s a difficult question
for some to answer.

In general, most clinicians believe it is unethical
for caregivers to ever withhold information about
a patient’s condition or treatment from the patients
themselves, says Braddock.

Honesty is a key element in fostering trust
between the physician and patient and in show-
ing respect for the patient, he adds. Patients must
place a great deal of trust in their physician and
may feel that trust misplaced if they discover or
perceive a lack of honesty and candor.

However, it’s important that information be
conveyed in a sensitive and caring manner, par-
ticularly if it’s information that may be unex-
pected or unpleasant.

“This is one of the things that we hear from
patients is that physicians sometimes confuse can-
dor with bluntness,” Braddock says. “It is one thing
to be candid and deliver potentially bad news in a
professional and caring manner. It is another thing
to just dump really bad news without any support.
There are, obviously, a lot of things in between.”

And there are rare situations, when a physician
may feel it necessary and ethically justifiable to
withhold certain information from patients,
Braddock says.

“One is a situation that is referred to as thera-
peutic privilege,” he explains. “It refers to when
the physician feels that the information they
have, if divulged to the patient, would be so dis-
turbing to their physical or emotional health that
it would be a bad idea.”

Therapeutic privilege

The acceptable limits of therapeutic privilege
have gotten narrower over time, however, Brad-
dock stresses. Where, at one time, a physician might

have felt justified in withholding information he or
she believed would be very upsetting to a patient,
this is no longer considered appropriate.

“I think it used to be interpreted too broadly —
‘I don’t want to tell the patient she has cancer
because she might start crying,’” Braddock says.
“I believe the current thinking is more along the
lines of that hearing the news would cause some
severe exacerbation of their symptoms and
require hospitalization.”

A common scenario where this is considered is
the case of patients with a physician condition
who also have a coexisting mental condition.
Specifically, says Braddock, a depressed patient
who is actively suicidal.

In that situation, there is a high likelihood that
unpleasant information could exacerbate the per-
son’s condition, and that they are not prepared to
process the information in a way that would be
helpful to their care.

“There has to be pretty compelling evidence
that the information would cause demonstrable
physical or psychological harm,” Braddock notes.
“It is a very narrow definition, and, as you might
imagine, still subject to wide interpretation.”

Another situation that frequently comes up is a
patient’s makes a specific request not to be told
certain information, he says.

For example, some patients ask that informa-
tion about their condition to be discussed with
other family members, but not with them.

“It is perfectly ethically justifiable if the patient
says they do not want to be told the diagnosis or
the results of the tests, to withhold that informa-
tion so long as the results or lack of the patient
knowing do not create potential harm for others,”
he says. “For example, a patient may not want to
know the results of an HIV test. But, in that situa-
tion, he or she would need to know so that they
could take action to protect others.”

However, in some cases, Braddock says it is
important for doctors to encourage patients not to
abdicate their role in the decision-making process
and be participants in their own health care, partic-
ularly if the information could affect the patient’s
future actions or decisions.

“If the results of diagnostic tests or other infor-
mation indicate that the patient needs to take
some action in order to prevent a worsening of
their condition or the occurrence of a bad out-
come, then that would make a difference, I think,
in how hard you should try to convince the per-
son they should be a participant in their own
decision making,” he says.
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Another situation that commonly occurs is that
some patients, due to cultural or religious beliefs,
ask that they not receive information about their
condition, Braddock adds.

“There are some cultures and subcultures that
have beliefs indicating you are not supposed to
tell the patient things or involve them in the deci-
sion making,” he says.

For example, a study of patients with tradi-
tional Navajo beliefs found that many did not
want to hear information about the risks involved
in recommended treatment because they believed
that discussing such risks invited the potential
events to occur.

The physician-patient dialogue should be sen-
sitive to such beliefs, Braddock believes, but no
clinician should assume that a person subscribes
to such beliefs simply because of their inclusion
in a particular racial or cultural group.

“It’s important to ask the patient about what
beliefs and preferences they have,” he says. “This
actually comes up quite commonly. We some-
times have patients, and doctors tell me they will
initiate discussions about treatment options with
a patient, and the patient will ask them, ‘Why are
you discussing this with me? You need to talk to
my son, or daughter, or spouse, etc.’”

Communicating effectively

Not all doctors are comfortable with the idea of
holding something back.

Physicians should carefully examine any inten-
tion on their part to withhold information from
patients, says Boehm.

In almost all cases, he says, it is inappropriate
for physicians to have information about their
patients that they don’t share with that person,
even if they know the information to be difficult
to understand or disturbing.

“Explaining difficult results or information is
part of our job,” Boehm emphasizes. “Patients
who are denied explanations or options are get-
ting inferior care.”

However, he agrees that it important for physi-
cians to know how to effectively communicate
with patients and to ensure the patients actually
hear and understand what they’re told. (See tips
on communicating bad news to patients, p. 104.)

“After I have given patients information, I usu-
ally stop and ask them to tell me what they’ve
heard me say,” he explains. “Studies have shown
that patients, particularly if they are hearing bad
news, don’t really hear what we tell them. They

are too overwhelmed and can’t focus. So, I take
the time to ask them to tell me what they’ve
heard, so that I can know that I’ve communicated
the information.”

Boehm knows first hand how difficult it can be
to process information about an unexpected diag-
nosis. A few years ago, during a routine coronary
exam, his doctor found numerous calcifications in
the cardiac arteries.

“I had just finished a class, teaching medical
students about giving bad news to patients,” he
says. “I remember thinking, ‘Isn’t this interesting.
I’m going to see how he [the cardiologist] handles
this.’ My second thought was, ‘I’m going to be
sure and listen carefully because I know patients
often don’t hear what doctors say.’ The next thing
I know, he’s asking me if I have any questions.
The whole time he was talking to me, I hadn’t
heard a word he said.”

It is important for physicians to understand
that they have an enhanced role, even though the
physician and patient may share in the process of
making decisions about care, say both Boehm and
Braddock.

Doctors simply cannot provide information
and leave it solely up to the patients to decide.

“You don’t want the physician merely sketching
out the options and leaving it up to the patient to
decide,” says Braddock. 

“Then, they are abdicating their role as a
professional who should offer background, and
context, and their professional opinion,” he con-
tinues. “The physicians should also not maintain
total control over the information, ignoring the
patient’s values and preferences. It is a balancing
act between providing enough information for
the patient to feel OK about what they are decid-
ing and committing to it, vs. giving them so
much information they are overwhelmed, and
dumping so much decision-making responsibil-
ity on them, that they feel they must decide all
on their own.”  n
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Tips on giving bad 
news to patients
Patients want to know their doctor cares

Physicians often have to give bad and distress-
ing news to patients. The screening tests have

found cancer. An ultrasound shows that a preg-
nancy is not progressing normally. A planned
treatment regimen is not having the desired result.

How the information is communicated is just
as important as the information itself, says Frank
Boehm, MD, FACOG, director of maternal/fetal
medicine at Vanderbilt University Medical Center
in Nashville, TN, and the author of the book,
Doctors Cry, Too (Hay House Inc.; 2001).

Here are some tips for communicating bad
news to patients and their loved ones:

1. Find an appropriate setting. Make sure you
can find a place where the patient and/or family
members can be alone and comfortable. “You
don’t want to do this in a hallway or a place where
people will find it distracting,” Boehm advises. “It
can be in a hospital conference room or a doctor’s
office. But, you need to tell your staff not to inter-
rupt you, and you need to turn your cell phone
and beeper off. 

2. Be focused. Patients will have a difficult time
hearing and processing what you are saying, any-
way, so any other distractions will complicate the
problem. Boehm advises sitting next to the patient
— not standing over them or sitting behind a desk
— and speaking to them face to face.

3. Make sure the patient is dressed. Patients
who are not clothed feel vulnerable and inferior.
Make sure the patient is able to be fully dressed
and comfortable.

4. Begin forthrightly. Choose words carefully.
Be up front with the patient without being cal-
lous. Saying, “Unfortunately, I have some bad
news” at the beginning of the conversation lets
the person know what to expect. Don’t, however,
be overly blunt, he adds. “You don’t just say,
‘You’ve got cancer; you have six months to live.’” 

Above all, use words the patient can under-
stand, not clinical terms or phrases that you
might be more comfortable with.

5. Afterward, ask them to repeat what they’ve
heard. “Once you’ve taken them to that point and
presented the information, you need to stop and
say something like, ‘I know this is upsetting to
you, but I need you to tell me what you heard me

say,” advises Boehm. “Ask them to repeat what
they’ve heard. Don’t ask if they have any ques-
tions because, at that point, the answer will be no.”

6. Give patients permission to ask questions
now and later. Once the physician is sure the
patient understands the information that has
been presented, he or she should tell the patient
they can ask any question they want, and that
they can write down questions later at home and
call, or ask during the next visit. 

7. Leave room for hope . Even if the patient’s
prognosis is very bad, there should always be
room for some hope — even if it’s not for recovery.
“You should always leave room for hope, even if
the news is that the patient has an illness that they
likely won’t recover from. There are no absolutes.
We don’t know everything,” he says. “And, some-
times, patients just need to know that we will be
with them, that we are going to help them through
this situation, and that we aren’t going to just give
them this news that destroys their lives and aban-
don them, sending them on their way.”

8. Say, ‘I’m sorry.’ It’s important for physicians to
share some of their own feelings with the patient,
he concludes. “I usually recommend saying, “I am
very sorry this has happened,’” he says. “Patients
need to know that we have emotions and we do
care about what is happening to them.” Often, doc-
tors feel that they will add to the patients’ distress if
they express a negative emotion, or that they will be
perceived as lacking in strength or confidence, he
says. But, in his experience, patients need to know
that their doctors feel badly sometimes and care
about what happens to the people they care for.  n

Hospitals mull mandatory 
HIV testing for HCWs
Experts say forced tactics are harmful, unnecessary

As the U.S. Department of Health and Human
Services begins a new initiative to reduce the

transmission of HIV/AIDS, health care facilities
once again are talking about a long-controversial
issue — whether health care workers should be
required to undergo screening for infection with
HIV, or hepatitis B and C viruses (HBV, HCV).

Like the population at large, some clinicians —
physicians, nurses, aides, and others — are infected
with HIV and/or hepatitis. Also, health care work-
ers are at increased risk for acquiring a bloodborne
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pathogen on the job through the exposure to the
blood and body fluids of infected patients.

The potential for an infected clinician to transmit
an infection to a patient is much lower, but the
potential remains. And as the public takes an
increased interest in patient safety, hospitals and
other health care facilities wonder whether they
should take steps to determine which health care
workers caring for patients are infected and how to
ensure that these personnel practice safely, if at all.

Plans to initiate mandatory testing and, possi-
bly, practice restrictions on positive health care
workers, pose complex ethical questions that are
not immediately evident at first glance, says Kate
Payne, RN, MSN, JD, an ethicist at St. Thomas
Hospital in Nashville, TN.

“Our first reaction is almost always, ‘of course,’”
she says. “Of course, we should test health care
workers and, of course, patients should have a right
to know if their health care provider is infected. But,
it is really not that simple.”

Do health care workers who become infected
with HIV or HBV enjoy fewer rights to privacy
just by virtue of their occupation? If all health
care workers who become infected with a blood-
borne pathogen were then prohibited from pro-
viding patient care, what would the costs to the
health care system and society be?

Payne and others participated in a forum in June
at the annual meeting of the Association for Profes-
sionals in Infection Control and Epidemiology in
San Antonio to discuss ways to ensure patient
safety without trampling on the rights and dignity
of health care workers living with HIV/AIDS, and
HBV and HCV.

“Ethics is an external manifestation of our inter-
nal moral code,” Payne told participants. “In this
discussion, there are huge ethical issues surround-
ing disclosure [of a health care worker’s status].
We have to consider issues of beneficence, but 
not just beneficence toward patients, but also to
the health care workers. There are also issues of
informed consent for patients who are cared for by
infected health care workers. But how would that
be handled? Should all patients get a booklet dis-
closing everyone’s [HIV] status, and viral load and
what kinds of procedures they might perform?”

Nothing exists in a vacuum, she added.
Hospitals must weigh all of the potential risks

and benefits when deciding how to proceed.
The stigma of HIV/AIDS and, to a lesser extent

the hepatitis viruses, are inducing health care
facilities to consider measures that are really not
justified by the risks that infected providers pose,

adds Denise M. Cardo, MD, chief of the preven-
tion and evaluation branch of the Division of
Healthcare Quality Promotion at the Centers for
Disease Control and Prevention (CDC) in Atlanta.

Health care workers are at increased risk for
acquiring a bloodborne pathogen from patients
because they are likely to come into contact with an
infected patient’s blood or body fluids, she notes.

However, the reverse is not true. A patient
would almost never come into contact with the
blood or body fluids of a clinician. Only during
very high-risk procedures, or instances of extreme
noncompliance with basic universal infection con-
trol precautions would this occur, Cardo reports.

The statistics bear this out.
Transmission of bloodborne pathogens from

health care personnel to patients is very rare;
occurrences have been documented, though most
are outside the United States, Cardo explains.

“There were several episodes from dentists to
patients and surgeons to patients prior to the imple-
mentation of universal precautions,” she reports. 

Between the years 1972 and 2001, there have
been only eight documented cases of HBV trans-
mission from infected dentists to patients in this
country, and only 27 cases worldwide during 
that time period. Most episodes of transmission
occurred from the mid-1980s to the early 1990s.

Between the years 1988 and 2002, the CDC
knows of nine infected health care workers world-
wide known to have transmitted HCV to patients.

In the United States, there is only one known
instance of a health care worker transmitting HIV
to a patient. In 1990, a cluster of six patients treated
by a dentist with AIDS was infected with HIV. Five
of the six patients had dental extractions or root
canal procedures, but the exact mechanism of
transmission isn’t known.

Factors affecting transmission

Research indicates that the factors affecting
provider-to-patient transmission of bloodborne
pathogens are:

• the type of pathogen — higher risk for HBV
transmission than for HCV, both of which more
likely to be transmitted than HIV;

• health care provider infectivity;
• the potential for tissue or wound exposure

to the provider’s blood — the type of proce-
dure, degree of invasiveness, combined with the
provider’s technique and skill and use of infec-
tion control practices.

Appropriate implementation and use of
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universal precautions has been shown to satisfac-
torily prevent the transmission of most pathogens
from patients to providers — and vice versa, she
explains.

“Overall, the risk of transmission is extremely
low,” Cardo says. “You have to have contact with
blood or body fluids. Most patient care activities
do not provide the opportunity for patient’s
exposure to a provider’s blood.”

However, techniques and procedures associated
with provider-to-patient transmission include:

• digital palpation of a needle tip in a body
cavity;

• simultaneous presence of the provider’s fin-
gers and needle or other sharp instrument in a
poorly visualized or highly confined space;

• wire, bone, or metal manipulation.
In 1991, the CDC released a guideline,

Management of Healthcare Workers Infected with
HBV or HIV, recommending against mandatory
testing of health care workers, and advising that
infected personnel who do not perform exposure-
prone invasive procedures (EPIP) should not
have their practices restricted.

However, it continues, infected providers
should not perform EPIP unless they have been
advised by a review panel of their peers to con-
tinue. The guideline also recommends prospec-
tive notification of patients of the provider’s
serologic status prior to performance of EPIP.

Cardo says an increased emphasis by hospitals
on adherence to recommended infection control
measures can adequately protect patients without
violating the confidentiality of infected workers.

She recommends an active voluntary program 
of HBV vaccination for all health care providers;
implementation of and enforcement of the use of
standard (universal) precautions; emphasizing pro-
tocols that prevent intraprocedure injury and the
use of expert consultation and advisory panels to
recommend best practices and policies.

But some health care providers are arguing that
voluntary efforts aren’t enough —that too many
health care workers already don’t strictly adhere
to universal precautions and put patients at risk.

Particularly for surgeons and other health care
workers practicing in high-risk environments, a
stronger and more coercive approach is needed,
says John Wickenden, MD, an orthopedic surgeon
and a member of the Education Council of the
American Academy of Orthopedic Surgeons, as
well as the Maine Governor’s AIDS Advisory
Committee, Subcommittee for Health Care Worker
HIV Transmission.

Wickenden was a practicing orthopedic sur-
geon in a 100-bed Maine hospital from 1972 until
his retirement at the end of 1999, and, part of that
time, served as the hospital’s chief of surgery.

Surgeons, particularly orthopedic surgeons,
practice in a manner that places them at high risk
for both contracting a bloodborne illness and trans-
mitting it to patients, he explains. And, he says,
appropriate use of universal precautions in that set-
ting often varies between “absent and sloppy.”

“From my experience, the real surgical world is
often a more dangerous, hostile and ignorant place
than many theorists believe it to be,” Wickenden
says.

Surgeons perform their procedures in a blood-
bath with their hands often buried deep inside
bloody tissue, using drills and other instruments
that spatter blood, tissue and sometimes bone
fragments. Proper performance of procedures
often requires that surgeons palpate the sharp
ends of bones in patient tissue or manipulate
bones and other devices with poor or no visual-
ization, he adds.

Protective equipment enough?

Even with the advances in modern personal
protective equipment, there is a limit to the
amount of gear a surgeon can wear and still ade-
quately perform the procedure, he notes.

Surgeons frequently receive wounds and cuts
from broken bone ends, needlesticks, or injuries
from other instruments, he notes. Thus, they are
at extremely high risk of transmitting bloodborne
pathogens during procedures.

Use of universal precautions has improved the
situation over the past 20 years, but it is only a
relative improvement, Wickenden advises.

The medical professional culture also has been
hostile to attempts to introduce new, safer prac-
tices, he adds.

Wickenden says he has been HBV-positive for at
least 30 years. He believes he contracted hepatitis
B from a needlestick acquired when, as a resident
in 1966, he treated a hospital patient suffering from
fulminant hepatitis.

Though his serologic status was known — both
to him and to his colleagues — throughout his
entire medical career, no one ever suggested he
not perform surgery.

“I am not aware of ever transmitting hepatitis B
to a patient, but given the data, we are now aware
of, I feel certain that I probably did,” he notes.

Wickenden also is gay and has lived openly with
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his partner in their small community for several
years and been active in local politics and civic life.
Yet, no one ever asked whether he had been tested
for HIV. He is HIV-negative, but did not know his
negative status until he underwent voluntary
testing at a medical conference in the 1990s.

When, as chief of surgery at his local hospital,
he encouraged surgeons to get vaccinated against
HBV, along with other hospital staff, very few of
them did.

The hospital board also soundly rejected
Wickenden efforts to require surgeons to get the
HBV vaccine as a condition of maintaining hospi-
tal privileges. Similarly, his attempts to mandate
the use of double-gloving and use of protective
eye equipment in the operating room, following
unsuccessful voluntary initiatives, also were
defeated; and, a large percentage of the surgeons
sought his removal as chief of surgery.

Wickenden says that surgeons who are HBV-,
HCV-, or HIV-positive should not continue to
perform surgery, and that measures should 
be taken to force surgeons and other high-risk
providers to get appropriate vaccinations if they
are not yet infected. He stops short, however, of
currently advocating for mandatory bloodborne
pathogen testing of any health care provider.

Surgeons known to be HIV-positive or carrying
the HBV or HCV virus can face the loss of their
entire professional career and the financial disas-
ter that that would entail, Wickenden notes.

Currently, most disability insurance policies do
not cover inability to work due to infection with a
bloodborne pathogen.

Disclosure of a practitioner’s serologic status
now also leaves the clinician vulnerable to legal
action by patients who may have been exposed
before the provider knew of his or her status.

Measures to protect providers from legal
action, and to provide for their financial viability
if they must stop practicing surgery must be in
place first, Wickenden says. But the day when
surgeons and other personnel practicing in high-
risk situations are required to be screened for
bloodborne pathogens is coming, he adds.

Stronger enforcement of infection prevention 
and control measures are possible without moving

toward mandatory testing and disclosure, argues
Tammy S. Lundstrom, MD, vice president and
chief quality safety officer at Detroit Medical Center,
a multihospital system in southeastern Michigan.

A specialist in infectious diseases, infection con-
trol and epidemiology, Lundstrom continues to see
patients in an infectious diseases clinic. Among her
patients are several health care workers who are
positive for HIV, HBV and HCV, she notes.

With treatment, a person infected with hepatitis
or HIV can reduce their viral loads (the amount of
virus circulating in the blood) to undetectable lev-
els, which lowers the already low risk of transmis-
sion to a patient.
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And Lundstrom emphasizes, the vast majority
of health care workers do not perform the inva-
sive procedures that would put them at risk of
transmitting.

A program of mandatory testing and disclosure
would deter health care workers from reporting
exposures that occur in health care facilities and
from seeking testing and treatment they may
need, she adds.

“I am definitely not in favor of mandatory
testing,” she says. “However, I am a proponent of
free, voluntary, anonymous testing, that is widely
available and then being able to shunt that person
to treatment and follow-up should they test posi-
tive for a bloodborne illness.”

Such a program would encourage infected
health care workers to get the treatment they
need, while improving protections for patients.

At the same time, certain precautions and pre-
ventive measures should be more strongly imple-
mented and enforced than they currently are in
most facilities, Lundstrom adds. These, she says,
include:

• double-gloving during surgical procedures;
• reducing the use of sharps and needles;
• using less invasive procedures when possible;

• use of sharps with engineered safety features;
• avoiding placement of many pairs of hands

in the operating field;
• using a neutral zone for passing sharps dur-

ing surgery.
These practices have been recommended for

years, but not widely implemented.
Given the severe consequences faced by health

care workers who have their serologic status pub-
licly disclosed vs. the very low risk of transmission
in most cases, less drastic measures should be
implemented before facilities seriously consider a
program of mandatory testing, she concludes.  n
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CME Questions

9. What state medical board is known to have
revoked the license of a physician due to testi-
mony given in a medical malpractice case?

A. Tennessee
B. North Carolina 
C. Texas
D. South Dakota

10. What professional society has taken action under its
code of professional conduct to discipline members
it believes have given false or misleading testimony?

A. The American Medical Association
B. The American Association of Neurological

Surgeons 
C. The American College of Obstetricians and

Gynecologists
D. None of the above

11. Which of the following indicates a situation in
which a physician might consider withholding infor-
mation from a patient?

A. Therapeutic privilege — the physician believes the
knowledge of the information could cause the patient
serious physical or psychological harm

B. When a patient expressly asks the physician not to
be told

C. When the physician is aware that the patient’s
culture or religion prohibits it

D. All of the above

12. Which of the following has been strongly recom-
mended to reduce the likelihood of provider-to-
patient transmission of bloodborne pathogens?

A. Double-gloving during surgical procedures
B. Widespread mandatory screening of health care

workers
C. Restrictions on work practices of workers infected

with HIV or HBV
D. None of the above

Answers: 9-B; 10-B; 11-D; 12-A.


