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Final EMTALA rule lessens risk, yet 
getting docs on-call still a problem
It also takes a new look at the 250-yard rule

There is much for risk managers to rejoice about in the final rule of
the Emergency Medical Treatment and Labor Act (EMTALA), with
many of the most vexing parts of the law either clarified or elimi-

nated altogether. 
But there still is plenty to keep you busy. The new rule will lessen your

risk in some areas, yet may increase it when applied to a longstanding
problem — the difficulty of getting enough physicians to take calls for
EMTALA coverage.

The final rule is “good news, some more good news, and continued 
bad news” for risk managers, says Mark Kadzielski, JD, head of the West
Coast health practice in the Los Angeles office of the law firm of Fulbright
& Jaworksi and an expert on EMTALA. He says Centers for Medicare &
Medicaid Services (CMS) administrator Tom Scully was on target when he
announced the new rule by saying that it “carries out EMTALA in a com-
mon-sense and effective way . . .”

EMTALA applies to all hospitals that participate in the Medicare

NOW AVAILABLE ON-LINE! Go to www.hrmnewsletter.com.
Call (800) 688-2421 for details.

October 2003
VOL. 25, NO. 10  •  (pages 109-120)

IN THIS ISSUE
■ Lessons from the blackout:
Risk managers should check
generator maintenance . . . 113

■ Pain: Undertreatment case
should get the attention of any
risk manager who doubts that
poor pain management is a
major liability risk . . . . . . . 115

■ Reader Questions: How do
you get all possible discounts
from an insurer? Should a risk
manager also take on the job of
handling the media? . . . . . 117

■ The General Accounting Office
releases report citing insurance
claim losses as the main culprit
for nationwide increases of
medical malpractice premiums,
contradicting what many insurers
say . . . . . . . . . . . . . . . . . . . . 119

■ Florida Legislature approves
bill aimed at alleviating the state’s
medical liability crisis . . . . . 119

■ Inserted in this issue:
— Legal Review & Commentary
— Patient Safety Alert

Audio conference clarifies 
final EMTALA regulations

The final version of the recently proposed changes to the Emergency
Medical Treatment and Labor Act (EMTALA) takes effect Nov. 10. 

To provide you with critical information on the updated regulations from the
Centers for Medicare & Medicaid Services, Thomson American Health
Consultants offers New EMTALA Regulations: Are They Too Good to be
True? — an audio conference on Tuesday, Oct. 21, from 2:30-3:30 p.m., ET.

(Continued on page 112)



program and offer emergency services and cov-
ers all patients treated at those hospitals, not just
those who receive Medicare benefits. Hospitals
that violate EMTALA may have their Medicare
participation terminated and may be subject to
civil monetary penalties of up to $50,000 per vio-
lation. Individuals who have suffered personal
harm and hospitals to which a patient has been
improperly transferred and that have suffered
financial loss as a result of the transfer are also
provided a private right of action against hospi-
tals that violate EMTALA.

One of the most difficult parts of EMTALA was
greatly clarified in the final rule, Kadzielski says.
The “250-yard rule,” which was prompted by an

infamous case in which emergency department
(ED) staff did not leave the hospital grounds to
render aid to someone nearby, was narrowed
significantly by new definitions outlining when
EMTALA applies. Instead of the previous rule,
which was widely interpreted to mean that the
hospital was responsible for anyone who was
within 250 yards of the hospital campus (and
“campus” was defined broadly), the final rule 
now makes clear that EMTALA applies on hospi-
tal property and only in specific areas that meet
new definitions. (See p. 113 for the new defini-
tions and other specifics about the new rule.)

In a nutshell, the 250-yard rule still applies but
only if the person needing care is at a dedicated
emergency department, other hospital depart-
ments, hospital-owned parking lots or driveways
within those 250 yards. If the person is on a pub-
lic street or at a McDonald’s within 250 yards of
the campus, EMTALA does not apply and hospi-
tal staff have no obligation, he says.

That could be what CMS intended all along,
but it will come as welcome news to risk man-
agers who (often on the advice of EMTALA
experts) played it safe by developing burden-
some policies and procedures for responding to
emergencies anywhere within 250 yards of the
campus. The final rule makes it clear that even
many medical facilities within 250 yards of the
campus, such as a doctor’s office, are not
included in the rule, Kadzielski says. 

EMTALA does not apply to inpatients

And to make things even better for hospitals,
CMS declared that EMTALA does not apply to
inpatients. That severely limits how much of a
hospital’s operations are subject to EMTALA. 

“If I take my daughter to a doc-in-the-box affil-
iated with a hospital and they don’t screen her
properly, in the old days I could have sued for an
EMTALA violation,” he says. “Here the new rules
say no, not unless it is specifically licensed as an
emergency room, or held out to the public as a
place that provides emergency care, or unless
emergency cases made up a third of all cases for
the prior year.”

The bad news involves CMS’ final word on 
the difficulty of getting doctors to take calls for
EMTALA coverage, Kadzielski says. This has
been a difficult part of complying with EMTALA
for years, as hospitals find it difficult to keep
enough physicians on call to ensure that an
emergency patient can get a proper screening 

110 HEALTHCARE RISK MANAGEMENT ® / October 2003

Healthcare Risk Management® (ISSN 1081-6534), including HRM
Legal Review & Commentary™, is published monthly by Thomson
American Health Consultants, 3525 Piedmont Road, Building Six, Suite
400, Atlanta, GA 30305. Telephone: (404) 262-7436. Periodicals postage
paid at Atlanta, GA 30304. POSTMASTER: Send address changes to
Healthcare Risk Management®, P.O. Box 740059, Atlanta, GA 30374.

Healthcare Risk Management is approved for approximately 18 nursing
contact hours. This offering is sponsored by Thomson American Health
Consultants, which is accredited as a provider of continuing education in
nursing by the American Nurses' Credentialing Center's Commission on
Accreditation. Provider approved by the California Board of Registered
Nursing, Provider Number CEP 10864, for approximately 18 contact hours.

Opinions expressed are not necessarily those of this publication.
Mention of products or services does not constitute endorsement.
Clinical, legal, tax, and other comments are offered for general guidance
only; professional counsel should be sought for specific situations.

Editor: Greg Freeman, (770) 998-8455.
Vice President/Group Publisher: Brenda Mooney, 

(404) 262-5403, (brenda.mooney@thomson.com).
Editorial Group Head: Lee Landenberger, (404) 262-5483, 

(lee.landenberger@thomson.com).
Production Editor: Nancy McCreary.

Copyright © 2003 by Thomson American Health Consultants.
Healthcare Risk Management® and HRM Legal Review &
Commentary™ are trademarks of Thomson American Health Consultants.
The trademarks Healthcare Risk Management® and HRM Legal Review
& Commentary™ are used herein under license. All rights reserved.

Editorial Questions
For questions or comments, call 
Greg Freeman, (770) 998-8455.

Subscriber Information
Customer Service: (800) 688-2421 or fax (800) 284-3291, 
(customerservice@ahcpub.com). Hours of operation: 8:30 a.m.
-6 p.m. Monday-Thursday; 8:30 a.m.-4:30 p.m. Friday.
Subscription rates: U.S.A., one year (12 issues), $519. Outside U.S., add $30
per year, total prepaid in U.S. funds. For approximately 18 CE nursing contact
hours, $569. Two to nine additional copies, $415 per year; 10 to 20 additional
copies, $311 per year; for more than 20, call (800) 688-2421. Missing issues
will be fulfilled by customer service free of charge when contacted within
one month of the missing issue date. Back issues, when available, are $87
each. (GST registration number R128870672.)
Photocopying: No part of this newsletter may be reproduced in any form or
incorporated into any information retrieval system without the written permis-
sion of the copyright owner. For reprint permission, please contact Thomson
American Health Consultants®. Address: P.O. Box 740056, Atlanta, GA 30374.
Telephone: (800) 688-2421. World Wide Web: http://www.ahcpub.com.



or treatment by a specialist. Risk managers had
hoped the final rule would help them force doc-
tors to take call, but that didn’t happen.

“The government hasn’t done anything to help
hospitals get physicians to take call,” he says.
“They just said it’s up to you. Work it out how-
ever you want to, they’re saying, but the hospital
has to provide coverage.”

CMS decided to stay out of the fight, simply
giving doctors and hospitals maximum flexibility
to work out their disagreement, Kadzielski says.
This could be a real problem for risk managers,
he says. 

“The final rule also allows doctors to be on 
call at more than one hospital and to do elective
surgery while on call, so they’re effectively not
available,” he says. “It makes it easier for doctors
to take call, but it doesn’t give any hints to the
hospital as to how to provide coverage.”

One part of the rule related to physician cover-
age may seem like good news, but Kadzielski
cautions that there is a hidden risk. The rule clari-
fies that it’s now perfectly legitimate for a hospi-
tal, for instance, to have orthopedic coverage on
Monday, Wednesday, and Friday, and to have
neurosurgery coverage only on Thursday. That is
often the best a hospital can manage when spe-
cialist physicians are too few or just won’t take
call.

So that’s good news, right? Not entirely,
Kadzielski says. The final rule will give you a
defense if you were unable to provide enough
physician coverage, but it’s not an ironclad
defense.

“If I’m a plaintiff I’m going to sue and argue
that the way you limited this call is not rational,
not appropriate, and is a violation of EMTALA,”
he says. “The hospital will argue that the final
rule says it’s up to our discretion and that was
our decision. But the patient will argue you
abused your discretion, knew that was inade-
quate call coverage, and therefore you should
have liability. It’s going to get crazy like that.”

Kadzielski adds, “Not only did they make the
on-call situation worse by not providing any
guidance, they made it worse by leaving it all up
to the hospital to decide. That means that when
someone disagrees with your decisions about on-
call coverage, it’s all in your lap.”

Could end up with many more transfers

With that kind of hands-off approach from
CMS, the nationwide on-call crisis is not likely to

improve any time soon. Kadzielski says the final
rule is likely to exacerbate the situation and lead
to more patient transfers when the ED can’t find
a specialist. George Molzen, MD, president of
the American College of Emergency Physicians 
in Irving, TX, agrees and conjures up images of
patients being driven all over town in search of
the one hospital that has the right specialist on
call.

“Hospitals also can allow specialists to opt out
of being on-call to the emergency department.”
Molzen notes. “This means that patients in need
of specialty care may need to be transferred to
other hospitals. But the question is, where? We
already have a shortage of on-call specialists
because of the medical liability crisis. This rule
could exacerbate an already difficult situation.”

And if your hospital is the one that managed 
to keep specialists on call, guess what — all those
transfers will be coming to your ED. 

The new rule could potentially leave only a
few hospitals left with medical specialists, which
means those hospitals may be flooded with emer-
gency patients, Molzen says. It could result in
conflicts between hospitals over who will provide
specialty care and result in delayed care or more
transfers of patients, exacerbating the ambulance
diversion problem.

Aside from the on-call issue, the EMTALA
final rule is largely good news for the health
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care provider. But a CMS official tells Healthcare
Risk Management that risk managers must not
assume the government is going soft. CMS still
has every intention of enforcing EMTALA dili-
gently, says Charlotte Yeh, MD, FACEP, CMS
regional administrator in Boston.

“No one should look at this as a wholesale
change or weakening of EMTALA,” she says. “It’s
just really a much better balance and assurance
that patients will get the necessary care without
being overly burdensome to hospitals. This makes
it more manageable.”

CMS intended to clarify much of the EMTALA
rule that had made compliance difficult, and to
codify some court rulings over the past years that
affected how the law was interpreted and enforced.
In particular, Yeh says, CMS wanted to eliminate
the need for “defensive” EMTALA compliance in
those gray areas in which providers had a hard
time knowing whether the law applied or not. 
In many cases, providers played it safe by using
EMTALA protocols and that led to an unnecessary
burden, she says. 

For instance, some providers thought the rule
applied to patients who came to the hospital for
outpatient care such as lab tests. They were in the
hospital, so some providers interpreted EMTALA
to mean there was an obligation to provide screen-
ing. The final rule makes clear that such practices
are not necessary, Yeh says. 

“If you develop an emergency on your way to
the appointment or need emergency help, then
EMTALA applies,” she says. “But if you’re being
treated in rehab and develop chest pains, then
the other hospital outpatient conditions of par-
ticipation apply and you don’t have to apply
EMTALA.”

Celebrate, then get to work

So how should a risk manager respond to the
final EMTALA rule? Dancing around your office
in glee wouldn’t be entirely inappropriate, but
Kadzielski says there is work to do after you cele-
brate the good news. First, he says, you should
look for all the areas in your institution where
EMTALA policies are no longer necessary.

“Evaluate the satellite locations, using those
definitions provided,” he says. “After the 250-
yard rule came out, good risk managers were
running around stretching policies to apply to all
these remote locations. Now you have to go back
and fit them into this clarified, narrowed defini-
tion of hospital property.”
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And then there’s still the question of how to
get enough physicians to take call. Kadzielski
says there is no easy answer to that problem.

“You’re still in the same situation you were
before, no better and no worse, except that you
might be on the hook more when a plaintiff says
they don’t like your on-call schedule,” he says.
“We’ll have to wait and see how eager people are
to file suit over that.”  ■

Quick guide to specifics 
of the final EMTALA rule

These highlights of the final EMTALA rule were
summarized by the Centers for Medicare &

Medicaid Services (CMS):
• The new rule changes the definition of emer-

gency department to mean any department or
facility of the hospital, whether situated on or off
the main hospital campus, that: 1) is licensed by
the state as an emergency room or emergency
department; 2) is held out to the public as provid-
ing care for emergency medical conditions with-
out requiring an appointment; or 3) during its
previous calendar year, has provided at least one-
third of all its outpatient visits for the treatment of
emergency medical conditions on an urgent basis.

• CMS clarified the circumstances in which
physicians, particularly specialty physicians,
must serve on hospital medical staff on-call lists.
Under the revised regulations, hospitals will have
discretion to develop their on-call lists in a way
that best meets the needs of their communities. In
keeping with traditional practices of “community
call,” CMS says physicians will be permitted to
be on call simultaneously at more than one hospi-
tal, and to schedule elective surgery or other
medical procedures during on-call times. 

• The rule confirms that hospital-owned
ambulances may comply with citywide and local
community protocols for responding to medical
emergencies and thus be used more efficiently for
the benefit of their communities.

• Hospital departments that are off-campus
can now provide the most effective way of caring
for emergency patients without requiring that the
patient be moved to the main campus, when this
would not be best for the patient. 

• The final rule clarifies that EMTALA does not
apply to individuals who come to off-campus
outpatient clinics that do not routinely provide

emergency services or to those who have begun
to receive scheduled, nonemergency outpatient
services at the main campus — for example, rou-
tine laboratory tests. Other regulations and state
licensing laws already cover the hospital’s obliga-
tions to patients in such circumstances.

• The rule clarifies that EMTALA does not
apply after a patient has been seen, screened, and
admitted for inpatient hospital services, unless
the admission is made in bad faith to avoid the
EMTALA requirements. This provision was
adopted to conform to the decisions of five cir-
cuits of the United States Courts of Appeals.  ■

Blackout shows need for 
generator maintenance

When a blackout struck the northeastern United
States recently, some hospitals encountered

difficulties that offer a lesson for risk managers
about issues that may be overlooked during your
typical emergency planning sessions. 

The big lesson? It’s not enough to have a backup
generator; you need a backup generator that works.
And don’t forget that the huge piece of equipment
sucks down fuel as fast a college student at happy
hour. Do you know how long your generator
would run without a supply of fuel? Do you have
contingency plans for getting that fuel to your facil-
ity, no matter what else might be going on in the
community?

Most hospitals survived the relatively brief
blackout without extraordinary difficulty, but
about seven facilities in the New York City area
had problems with their backup generators, says
Monica Mahaffey, spokeswoman for the Hospital
Association of New York State.

“We surveyed our 220 hospital members right
after the blackout and most reported smooth oper-
ations going from power to generator, but they had
a lot of problems with generators breaking down,”
she says. “They’re old, and they overheated. One of
our members said the generator was 20 years old
and just broke down. I think of what most hospital
equipment looked like 20 years ago and how much
that equipment has been updated, then you think
of a generator that old and trying to depend on it to
run your hospital.”

Bayley Seton Hospital in Staten Island, NY,
reported a generator outage affecting the east wing
of the hospital. That wing houses the psychiatric
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department, including inpatient rooms and the
psychiatric emergency department. The generator
failed at 7 p.m.

The Office of Emergency Management and the
city fire department helped bus 31 psychiatric
patients to the nearby South Beach Psychiatric
Center. Jim McMahon, a spokesman for Saint
Vincent Catholic Medical Centers, which operates
Bayley Seton, says the other 72 patients in the
hospital were unaffected by the outage. 

Two city buses transported the 31 patients to
South Beach buses, and then returned them to
Bayley Seton by the end of the night.

More patients when you have no power

The breakdowns came at a time when hospi-
tals were seeing a significant influx of patients,
Mahaffey says. Though there was no increase in
trauma patients, most hospitals in the blackout
area experienced an increase of patients suffering
from motor vehicle accidents caused by malfunc-
tioning traffic lights, plus those suffering in the
heat and people whose medical equipment
would not work at home without electricity.

In addition to generator problems, hospitals
reported communication difficulties when land
lines and cell phone systems both went down. 

“The lesson is that when it comes to emergency
systems, we need to prepare for just about any-
thing. Redundant communication systems were
absolutely crucial,” she says. “We need backups
for our backups in terms of generators, phones,
and everything else.”

Most facilities were running only the most crit-
ical parts of their facilities on the backup genera-
tors, getting by without air conditioning or
computer support. Many nursing homes could
not support their air conditioning systems on the
back up generators and had to transfer residents
to hospitals for cooling and emergency care.

Gas-powered systems made cooling possible

Some hospitals with advanced cooling equip-
ment were able to maintain air conditioning
through the blackout. Critical air conditioning
services continued at New York’s Jamaica
Hospital Medical Center, a 387-bed community
teaching hospital in Queens. When the power
went off, the hospital relied on its two, 400-ton
capacity, natural gas cooling units. John N.
Hatsopoulos, chief executive officer of American
Distributed Generation, which makes the cooling

units, says hospitals learned that air conditioning
is not always a luxury.

“When heat and humidity levels soar, air con-
ditioning is not a luxury at health care facilities
like Jamaica Hospital. It is a necessity,” he says.
“Every hospital is required by law to have emer-
gency generators to run vital services when the
power goes down, but electric chillers require
amounts of power too taxing for most backup
generators.”

The company’s Tecochill cooling units run pri-
marily on natural gas, so they can continue to
function during a power outage without jeopar-
dizing other essential operations.

The Greater New York Hospital Association
reports incidents of similar generator failures.
Spokeswoman Mary Johnson says some facilities
had trouble getting their generators on line and
were saved only by the fact that power was restored
within hours to some parts of the community.
Before it was known how long the crisis would last,
others realized that their fuel supply for the genera-
tor might not last as long as they needed it.

“There were a lot of close calls,” she says. “One
nursing home knew they were running low on
fuel, and we were able to get that message to the
right people. The big gridlock in the city slowed
down the fuel delivery but they did get it in time
to keep the generator running.”

Johnson says most hospitals in the New York
City area revamped their emergency plans after
Sept. 11, 2001, and the blackout put many of those
contingencies to the test. Many of the plans proved
well conceived, but the crisis still revealed — in a
relatively painless way — some of the surprises that
can pop up even when you think you’re ready for
anything.

Some hospitals struggled with a lack of water
and sewage services. One such hospital was Lock-
port (NY) Memorial Hospital. Susan Wendler,
director of development and community relations,
says the power went off about 5 p.m. and returned
about 8:45 p.m. The hospital’s generator provided
backup power without difficulty, but the city of
Lockport couldn’t provide water pressure.

“That was the most serious thing for us to deal
with. We couldn’t use toilets and had to limit our
overall water use to preserve our emergency sup-
ply of water,” she says. “We had to divert our
emergency department for a very short time
while we were refilling the water supply to our
radiology X-ray processor.”

Even after most electrical services were restored,
some found that they couldn’t get steam generation
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for some time longer. That’s a problem when you
use steam to sterilize medical instruments.

“One of the last things to come back was steam
power,” Johnson says. “That was one final thing
we were dealing with over Saturday and Sunday,
even though power was coming back Friday night.
Some hospitals had to ask for help form other hos-
pitals in their systems to either borrow sterilized
instruments or have their instruments sterilized at
the other facility and brought across town.”

Radio and data collection system helped

On a statewide level, Johnson says the hospital
association’s emergency planning also passed the
test well. In 1999, when many feared disruptions
caused by Y2K, the association installed a radio
system specifically for communicating with mem-
ber hospitals during an emergency. Ultimately it
wasn’t needed for Y2K, so it fell into disuse and
was not operational during the crisis of Sept. 11.
But in the emergency planning since then, the
radio system was brought back on line.

“It was active on the day of the blackout and
was very important,” she says. “If the Office of
Emergency Management needed to get a message
to hospitals, we could do that. And hospitals could
communicate with one another about their needs.
Having that communication link definitely was
one of the very important lessons learned for us.”

The hospital association also activated its
Hospital Emergency Response and Data System
(HERDS) for the first time on the day of the
blackout. HERDS is a computer system that
allows hospital members to log on and provide
the database with key information that the sys-
tem operators deem important during that crisis.

“We asked hospitals during the blackout to fill
in bed availability because some hospitals were
having trouble with generators,” Johnson says.
“If it became necessary to transfer patients, we
wanted that data right away. We also were asking
how their generators were performing and how
much their emergency department volume was
increasing.”

Johnson also says local hospitals benefited from
recent efforts to create an improved emergency
contact directory after Sept. 11. The hospital associ-
ation recently collected better information than it
previously had for communicating with hospitals
during an emergency.

“That was invaluable as our staff was making
calls to see what hospitals might need,” she says.
“Our directory had more than the CEO’s phone

number and the public relations number. We had
the number for the emergency operations center
at the hospital, and a backup number for that
center — very specific contacts.”

At St. Barnabas Hospital in Bronx, NY, medi-
cal director Jerry Balentine, DO, says the emer-
gency management team learned lessons even
though “everything ran significantly better than
I expected.” The reason has less to do with all
those post-Sept. 11 preparations than with the
long forgotten Y2K planning.

“A lot of people give Sept. 11 credit for being
ready for this blackout, but I think Y2K helped 
a lot more. That was when we did the generator
testing and actually took the hospital off-line one
day to see how the generators worked.”

Not all hospitals in the blackout area initiated
their emergency plans, but St. Barnabas did because
it is in a heavily populated area. Balentine made 
his way from a nearby ambulatory surgery center
when the blackout started and found that staff had
opened the emergency command center within 10
minutes of the power failure. One of the first priori-
ties was getting more fuel for the generator.

“We were able to get extra diesel fuel because
we didn’t know how long the blackout would last.
Our normal supply lasts about 24 hours, but we
wanted to be ready for a longer period than that.”

The hospital also initiated other emergency
plans that prevented staff from leaving unless
other staff arrived to replace them. Visitors were
prohibited for security reasons. Hospital leaders
met every two hours to assess the situation. 

“My advice would be to run your disaster drills
seriously. Make sure everyone knows about the
plan, not just managers and department heads,”
he says. “The security officer who pushed the
command center cart knew where to go; nobody
had to tell him. Ancillary staff who answer the
phones at the command center showed up and
knew what they were supposed to do.”  ■

Pain cases settled:
Nursing home fined

In a case watched closely as a harbinger of what
can happen when a health care provider under-

treats pain, two doctors and two health care facil-
ities reached settlements just before the case was
scheduled for trial. The results of the case should
get the attention of any risk manager who doubts
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that poor pain management is a major liability
risk.

There were financial settlements with all the
parties, says Kathryn Tucker, JD, director of legal
affairs with the Compassion in Dying Federation
in Seattle, an advocacy group that supported the
plaintiff. She says this case should have alarm
bells ringing in risk managers’ offices across the
country. 

“There is an awareness in the defense bar and in
the minds of the defendants that this is going to be
an extremely difficult case to defend in front of a
jury, and that jurors are going to be enormously
sympathetic to the story of a dying patient who
suffered needlessly,” she says. “There will be seri-
ous consequences legally and financially if you
don’t provide good pain management. Historically,
there hasn’t been accountability, but clearly that
has changed.” 

The suit was against providers at Concord,
CA’s Mt. Diablo Hospital Medical Center, the
Bayberry Care Center where the patient was
transferred for long-term care, and three physi-
cians. The defendants did not return phone calls
seeking comment. 

The plaintiffs settled for confidential amounts
with Mt. Diablo Hospital; Fred Von Steiff, MD, the
hospital physician; and Eugene Whitney, the nurs-
ing home physician. Mt. Diablo acknowledged
that it has implemented continuing medical edu-
cation (CME) regarding pain and palliative care 
as a result of the suit. Whitney agreed to take 16
hours in CME in pain and palliative care.

Bayberry Care Center, the nursing home where
the man died, paid $80,000 and agreed to provide
16 hours of CME in pain and palliative care to its
staff, to be completed by June 30, 2005. “That
reflects a significant commitment from that facil-
ity, considering its status and its financial situa-
tion,” Tucker says. 

Medical board, payer also take action

Another significant development was that the
Medical Board of California filed formal charges
against Whitney through the attorney general’s
office. A hearing is pending.

Also, the state’s Department of Health Services,
acting on behalf of the federal Center for Medicare
& Medicaid Services (CMS), issued a Class A Notice
of Deficiency to Bayberry Care Center, finding
numerous violations of code provisions pertaining
to pain and symptom management. The Medical
Board’s action and the sanctions by the third-party

payer up the ante beyond the previous pain man-
agement cases.

“The filing of formal charges against Dr. Eugene
Whitney by the Medical Board of California reflects
a significant and positive change,” Tucker says.
“The Medical Board’s willingness to take action in
an undertreated pain case will hopefully serve as an
example to other medical boards considering such
complaints. The settlement by all four defendants
prior to trial sends the message that abandoning a
dying patient carries a great risk.”

Similarities to earlier pain case

The case is similar to a case from two years ago
in which a California doctor was ordered to pay
$1.5 million because he undertreated a dying
man’s pain. The hospital’s records proved to be
the doctor’s undoing because they showed the
man was in terrible pain and that the doctor must
have known.

In the current case, an 85-year-old man dying
of lung cancer was denied adequate pain man-
agement despite his advance directive calling for
all possible pain relief and his frequent reports to
the nursing staff that his pain was intolerable.

The lawsuit filed in the Superior Court of
California, County of Contra Costa, was an action
for elder abuse because state law does not allow
recovery for pain and suffering after the patient
dies. The family also alleged intentional infliction
of emotional distress, fraud, unfair business prac-
tices, and other statutory violations.

The complaint claimed that “from Jan. 18, 2001,
through the day of his death on Feb. 12, 2001,
Lester Tomlinson’s severe and constant pain was
callously ignored, never effectively treated, and
allowed to progress by defendants without any
intervention which would comply with modern
concepts of pain management. 

“Tomlinson, who had gone to the effort of
clearly expressing his wishes to live his last days
with maximum control of his pain, nevertheless
spent the last month of his life in agony, confu-
sion, and indignity.”

Nurses at the hospital and the nursing home
assessed Tomlinson’s pain level regularly but then
he did not receive adequate medications, the com-
plaint says. While Tomlinson was often unable to
rate his pain either because he was hard of hear-
ing or because of confusion, he did rate his pain
on many occasions and the pain level was almost
always high. He frequently reported pain levels
up to 9, and his initial assessment on admission
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indicated that he frequently experienced pain he
rated as 10. The lawsuit alleges he sometimes
received no medication or at other times wholly
inadequate medication, despite his family mem-
bers’ pleas for better pain management.

Tucker says the main difference between the
earlier pain management case in California and
this one is in the depth of accountability.

“In Tomlinson, three different complaints were
filed — one with the Medical Board of California,
one with CMS and the state Department of Health
Services, and the tort suit. In each of those com-
plaints, accountability was realized,” she says. 

“In the Bergman case, we had fairly similar
facts but the Medical Board declined to take
action,” Tucker continues. “With Bergman, the
defendant was not willing to enter into settlement
discussions so the case went to trial and there was
as a meaningful verdict against the doctor. In the
Tomlinson case, all of the defendants were highly
motivated to settle before trial.”

California poses bigger hurdle than most

Tucker cautions that risk managers should 
not assume these pain management cases are a
California phenomenon. The successful resolu-
tion of these claims in California should be seen
as a signal that such actions can be expected
across the country, she says. 

In California, it is particularly difficult to prevail
in court action for failure to treat pain in a dying
patient, she says. A case alleging pain and suffer-
ing for a patient who died cannot be brought as a
medical negligence claim because the state has a
“no survival” rule for malpractice law. That is why
both cases to date were framed as elder abuse,
which permits a claim without a survivor.

But an elder abuse claim requires a much
greater showing of departure from the standard
of care. The plaintiff must show recklessness
instead of simple negligence. In most other states,
the same set of facts could be used to file a medi-
cal negligence claim, which is comparatively eas-
ier to prove, Tucker says. 

“In negligence, you only have to show that the
treatment deviated from the standard of care. In
recklessness you have to prove a much greater
departure from that standard,” she says. “Your
expert has to go a much greater distance to say
this was further out of bounds. So it’s harder to
prove these cases in California than it is in any
other state. If it can be proved here, it can be
proved anywhere.”  ■

Ask for possible discounts 
on your liability insurance

Question: How can we be sure we’re getting
all the discounts and credits that we’re entitled to
on our liability insurance? Do I have to go look-
ing for them or can I trust the insurer to offer
everything that applies?

Answer: You have to be vigilant to make sure
you’re getting all the discounts that apply, says 
R. Stephen Trosty, JD, MHA, CPHRM, director of
risk management for American Physicians in East
Lansing, MI. A good broker will take responsibility
for digging up every way for you to save money
on your coverage, but you’re well advised to ask
lots of questions and push for a discount when-
ever you think you’ve earned it.

Virtually all insurers offer discounts for good
risk management activities and preventative
measures, as well as providers who have been
claims-free for a period of time, he says. The
number of years may vary from one insurer to
another. If you’re attended continuing medical
education, or if your institution provides such
courses, you might get a discount. 

“They’ll also say that if you have a designated
risk manager and a comprehensive risk manage-
ment program, you’re eligible for a discount,”
Trosty says. “Then they will outline what ele-
ments you should have in place in that risk man-
agement program. How much of that you have in
place determines whether you get the discount
and how much of a discount you get.”

In many cases, the insurer will perform an on-
site risk assessment to make such decisions. If you
don’t have all the required elements in place, you
may get a report outlining those shortcomings.
Then you can address those problems and show
the insurer that you have made those improve-
ments, helping you get the discount next year.

“Most individual doctors don’t have a clue that
these discounts are even available. When it comes
to institutions, it often depends on the sophistica-
tion and experience of the risk manager,” he says.
“When you use a broker, it depends on how com-
prehensive the broker’s service is. The broker or
agent ideally should be working with you to
determine what credits you’re eligible for and
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helping you obtain them.”
If your broker or agent is not aggressive

enough, you could miss out on discount opportu-
nities, Trosty cautions. When picking brokers or
agents, a good criterion is just how proactive they
are when it comes to seeking discounts for you.

But if you miss a discount, how big a deal is
that? Sometimes it’s a very big deal.

“They can go as high as 35%,” Trosty says.
“Your risk management program alone can repre-
sent a discount of 5% to 15%, and when you look
at the price of premiums today, that’s real money.
This is an opportunity for the risk manager to
really bring some dollars to the bottom line.”

If you do receive discounts because either you
were diligent in asking about them or because
your risk management activities made them pos-
sible, be sure you let upper management know.
Point out those discounts to your boss and show
what the premium would have been if you had
not created a risk management program that the
insurer admired enough to grant a discount. Your
boss may then pass that same information on up
the line, justifying the risk manager’s budget.

Trosty notes that risk management discounts are
among the most frequently overlooked savings
when buying liability coverage. Things such as a
claims-free period seem more obvious, but agents
and risk managers often don’t think to pursue
credits for their good risk management activities.
A wide range of elements can qualify in the risk
management department — interactions with
quality review, credentialing activities, programs
to prevent medical errors, and many others.

But what if you have a program that you’re
proud of, yet it doesn’t fit any category for which
the insurer offers a discount? Are you just out of
luck? Not at all.

“Either you or your broker ought to bring it to
their attention,” Trosty says. “Sometimes the cate-
gories are broad, and sometimes there is room for
discretion. It’s worth asking. You need to have
the evidence to demonstrate the benefits of what
you’re doing, but if you have a program that you
know is good risk management, bring it up and
make a case for why you should get a discount.”

Question: We’re in the process of reorganizing
some departments and upper management wants
me to take on the responsibility of handling
media inquiries. Is this a proper role for the risk
manager?

Answer: Probably not, though you should be
involved in the process to some extent. Some

risk managers at smaller institutions have to
shoulder this responsibility along with many
others just because there is no budget for a sepa-
rate staffer, but that is not an ideal situation,
says Geri Amori, PhD, ARM, FASHRM, presi-
dent of Communicating HealthCare, a risk man-
agement consulting firm in Shelby, VT, and past
president of the American Society for Healthcare
Risk Management. 

“We can do a lot of things when we absolutely
have to, but that doesn’t mean we’re the best per-
son for the job,” she says. “No matter how good
you are as a risk manager, you’re probably not as
good with the media as someone who is trained
and experienced in that job.”

The question sometimes arises because risk
managers may be put in charge of the media pro-
fessionals, ultimately making decisions about
what can be released. That arrangement can be
good, Amori says, because the risk manager does
have a responsibility to make sure that informa-
tion is provided in a positive way and that state-
ments to the media don’t violate privacy laws or
contradict hospital goals.

But actually taking that call from the local
reporter? Nope.

“Risk managers are not trained to deal with
aggressive media people. When the media gets
aggressive and in your face, we don’t know how
to deal with that in the best way,” she says. “And
the community can perceive the risk manager as
the person who is hiding something and trying to
protect the hospital at all costs. You need a public
relations professional who knows how to deliver
information in a way that people will trust, and
that’s a real skill.”

The best arrangement is for the risk manager
to have a close relationship with the public rela-
tions department, helping the professionals
there understand issues like privacy laws and
patient safety. Establish a system in which sen-
sitive information is not released without the
risk manager’s approval, but also be sure to
brief the public relations staff about any devel-
opments that may draw media calls. Be quick
about that, Amori says. The media can find out
about adverse events with amazing speed, and
you will fare better if the public relations staff
are briefed before they start calling.

“If you have to take on the role of dealing
directly with the media, get some training in that
area,” she says. “It would be a mistake to think
that you can take it on without learning any new
skills.”  ■
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GAO: Claim losses 
lead to rate increases

The federal General Accounting Office (GAO)
released a report recently citing insurance

claim losses as the main culprit for nationwide
increases of medical malpractice premiums, con-
tradicting what many insurers have said.

Malpractice drives increases

The report looked at the largest insurance
providers in seven states, and focused primarily
on the specialties of obstetrics/gynecology, gen-
eral surgery, and internal medicine. “Multiple
factors, including falling investment income and
rising reinsurance costs, have contributed to
recent increases in premium rates in our sample
states,” the report stated. “However, GAO found
that losses on medical malpractice claims, which
make up the largest part of insurers’ costs, appear
to be the primary driver of rate increases in the
long run.”

The report’s findings contradict the claims of
tort reform opponents, stating that bonds — not
stocks — make up about 80% of insurers’ invest-
ment portfolios, and that “almost no medical
malpractice insurers experienced net losses on
their investment portfolios” from 1998 through
2001.  ■

Florida predicts savings 
from liability reform

After six months of negotiations and several
special sessions, the Florida Legislature has

approved a bill aimed at alleviating the state’s
medical liability crisis. The bill, which passed 
the Senate by a vote of 32-4 and the House 87-
26, caps noneconomic damages at $750,000 per
claimant for hospitals and other health care

facilities, and a total of $1.5 million in cases
involving multiple claimants or facilities.

How will law be implemented?

For physicians, the legislation caps noneco-
nomic damages at $500,000 with an aggregate cap
of $1 million for all claimants. Florida Hospital
Association (FHA) president Wayne NeSmith
says the bill promises to alleviate much of the mal-
practice crisis for Florida health care providers.

“While FHA was disappointed that all of our
proposed recommendations to solve the crisis
were not adopted, our actuaries have projected
savings from the noneconomic damage caps,” he
says. “We will have to wait and see how the law
is implemented and whether physicians remain
in Florida to practice medicine before we deter-
mine if the Legislature’s actions adequately
addressed the medical liability crisis.”

In addition to limiting noneconomic damages,
the bill, which Gov. Jeb Bush is expected to sign
into law, freezes liability insurance premiums
until January 2004 and includes several patient
safety-related provisions.  ■
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CE instructions

Nurses participate in this continuing education
program by reading the issue, using the pro-

vided references for further research, and study-
ing the questions at the end of the issue. 

Participants should select what they believe to
be the correct answers, then refer to the list of
correct answers to test their knowledge. To clarify
confusion surrounding any questions answered
incorrectly, please consult the source material.
After completing this activity each semester, you
must complete the evaluation form provided and
return it in the reply envelope provided in order to
receive a certificate of completion. When your
evaluation is received, a certificate will be mailed
to you. ■
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13. According to the final EMTALA rule, which of
the following satellite services is most likely to
meet the requirements for complying with
EMTALA?

A. An urgent care center that is held out to the
public as providing care for emergency medical
conditions without requiring an appointment

B. A mammography clinic
C. A lab testing facility 
D. A rehab clinic 

14. What did the final EMTALA rule say about
physicians taking call to cover a hospital’s
EMTALA requirements?

A. Hospitals should require physicians to take
call and pay them accordingly.

B. All responsibility lies with the physicians for
working out a call schedule.

C. Payment for on-call services is not allowed.
D. Physicians can opt out of call coverage and

may perform elective surgery while on call.

15. In the Tomlinson pain management case
recently settled in California, how much did
Bayberry Care Center, the nursing home
where the man died, agree to pay?

A. $30,000
B. $60,000
C. $80,000 
D. $120,000

16. A good risk management program can yield
an insurance discount of how much?

A. 5% to 15% 
B. 1% to 6%
C. 20% to 45%
D. 40% to 60%

Answers: 13-A; 14-D; 15-C; 16-A.

CE objectives

After reading this issue of Healthcare Risk
Management, the CE participant should be

able to:
1. Describe legal, clinical, financial, and managerial
issues pertinent to risk managers in health care.
2. Explain how these issues affect nurses, doc-
tors, legal counsel, management, and patients.
3. Identify solutions for hospital personnel to use
in overcoming challenges they encounter in daily
practice. Challenges include HIPAA and EMTALA
compliance, medical errors, malpractice suits,
sentinel events, and bioterrorism.
4. Employ programs used by government agen-
cies and other hospitals (such as EMTALA,
HIPAA, and medical errors reporting systems) for
use in solving day-to-day problems.  ■



News: A minor complaining of fever and
wheezing was admitted to a hospital. After going
to two other hospitals for the same symptoms
and being discharged each time over a three-day
period, the plaintiff arrested while en route to
further care. A jury awarded the plaintiff $55.6
million, which was reduced to present cash value
of $20 million. 

Background: The child was admitted to the
hospital March 27 complaining of fever and
wheezing. A chest X-ray showed signs of nutri-
tional rickets, but the child was not diagnosed
with the condition. The next day, the child was
transferred to another hospital for insurance pur-
poses. During hospitalization, the patient showed
signs of intercostal and subcostal retractions due
to her underlying respiratory syncytial virus.
Despite these indications of respiratory distress,
no further tests or X-rays were performed. Less
than 24 hours later, she was discharged without
having been accurately diagnosed. 

On March 31, the child was taken to a third
hospital. Her mother told emergency department
(ED) personnel that her child had been previ-
ously hospitalized and now was “gasping for
air.” But, after taking a cursory history and advis-
ing a visit to the child’s pediatrician, the ED
physician sent the child home. 

The following day, en route to the hospital, the
child arrested, causing a deprivation of oxygen.

The onset of the arrest was attributed to upper
airway obstruction due to a laryngospasm sec-
ondary to nutritional rickets. As a result of the
oxygen deprivation, she now suffers from cere-
bral palsy and mental retardation and requires
24-hour care. 

The plaintiff brought suit against the three hos-
pitals and associated physicians. The plaintiff
claimed the first hospital missed a clear finding of
nutritional rickets in the X-ray. During the trial, the
judge withheld from the jury evidence indicating
that the ED physician at the first hospital had failed
his board examinations six times and that he been
demoted from the Air Force for eight separate acts
of incompetence. 

Nevertheless, the jury awarded the plaintiff a
total of $55.6 million, which was reduced to pre-
sent cash value of $20 million. 

What this means to you: This case demon-
strates the importance of establishing and adher-
ing to standards of practice in all aspects of an ED.
The three hospitals in this case showed deficiency
in their ability to, among other things, conduct
medical procedures, administer medical person-
nel, and diagnose, treat, and discharge patients.

The first hospital acted negligently in carrying
out the initial chest X-ray. “While chest X-rays are
often thought of as routine, they are a basic and
important diagnostic tool,” says Ellen L. Barton,
JD, CPCU, risk management consultant based in
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Phoenix, MD. It is important to have radiology
over-read all X-rays within a reasonable period of
time, such as 24 hours after the initial film is taken. 

“The hospital in this case apparently did not
have an over-read program to provide an accu-
rate diagnosis and treatment,” adds Barton.

The hospital also fell below the standard 
of care regarding its administration of ED
personnel. 

“Even though the jury did not base its verdict
on the issues of competency involving the physi-
cian, it is obvious that the credentialing process 
at the hospital was horrifically deficient. Failing
specialty boards six times and demotion from the
Air Force for eight separate acts of incompetence
would surely demand, at the very least, an
intense proctoring program,” states Barton.

The second and third hospitals also acted
unreasonably in treating the child. The second
hospital was negligent in diagnosing, treating,
and discharging the patient after she showed
signs of respiratory distress. 

“The hospital should have documented the
symptoms and immediately followed up with
additional tests or X-rays,” says Barton. The third
hospital then compounded the problem by not
responding to the mother’s concerns. “Having
been told that the child had been previously hospi-
talized, a red flag should have risen immediately in
the minds of all the emergency department nurses
and physicians who interviewed and examined the
patient.”

This case is further instructive in demonstrat-
ing the potential problems that can arise when
patients are transferred from hospital to hospital.
Although visiting the second hospital provided
an opportunity to review the chest X-ray, diag-
nose the problem accurately, and treat the patient
appropriately, the transfer could have also cre-
ated communication problems. 

“For example, if an over-read program at Hospi-
tal 1 had caught the problem, there might not be
systems in place to forward corrected information.
Thus, whenever there is such a transfer, the trans-
ferring hospital has to have systems in place to
assure that all appropriate medical information is
transferred with the patient or is sent in a timely
manner to the receiving hospital,” says Barton. 

Although it does not appear that such a prob-
lem occurred in this case, hospitals should have a
standard operating procedure for effectively han-
dling any transfers.

“It is critical that in today’s busy emergency
departments that systems be put in place to

evaluate patients on both qualitative and quanti-
tative bases,” Barton says. 

First, patients who present with symptoms need
to be diagnosed and treated quickly and accurately.
Second, hospitals must establish standards for
scheduling a patient’s return visit, such as within
24, 48, or 72 hours, as the case may be. Barton adds,
“Such systems will provide physicians and nurses
with necessary information so that additional
scrutiny can be provided that will yield accurate
diagnoses and appropriate treatment.”

Reference

• Zakyra Hall, by her Next Friend Keisha Wade v. Henry Ford
Health System, et. al., Wayne County (MI) Circuit Court, Case
No. 00-17269-NH. ■

Baby’s delay leads to 
$19 million settlement

News: One summer morning, a pregnant
woman was admitted to a hospital with irregular
contractions. The hospital nursing staff initiated
a fetal heart monitor; and by midafternoon, the
fetus’s heart rate was decelerating. However,
when an obstetrician called to check on the
patient, the nursing staff told him everything
was fine. 

Consequently, the doctor ordered the cessation
of the fetal heart monitor. When a doctor came to
the hospital the next morning to see the patient, he
realized the danger the baby was in and ordered an
emergency cesarean. The woman’s son was born
with cerebral palsy, mental retardation, and spastic
quadriplegia. A suit alleging negligence against
both the hospital and the doctor was filed and the
parties reached an agreement whereby the plaintiff
would receive $19 million.

Background: On the morning of July 20, 1983, a
pregnant woman with irregular contractions was
admitted to her local hospital in Evergreen Park, IL,
a Chicago suburb. When she arrived, the nursing
staff initiated a fetal heart monitor, but a doctor did
not see the woman, as her treating obstetrician was
on vacation. By midafternoon, the monitor showed
that the fetus’s heart rate was dropping and oxygen
was cut off to the fetus. Nevertheless, when the doc-
tor covering for the treating obstetrician phoned the
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hospital to check on the woman around 8:10 p.m.,
the nursing staff told the doctor that everything was
normal. The nursing staff relayed that the woman
was not in labor and that the fetal heart tones were
reassuring or normal. Consequently, the obstetri-
cian ordered that the fetal monitor be discontinued.

The next morning, the on-call doctor came to
the hospital to see how the woman was doing.
This was the first time that the woman had been
seen by any physician since her admission. 

Alarmed by the woman’s condition, the doctor
ordered an emergency cesarean. The baby boy
was delivered that morning, suffering from cere-
bral palsy, mental retardation, and spastic
quadriplegia.

For the next 17 years, the mother was the sole
caregiver for her son. She also operated a day
care center in her home for the developmentally
disabled. In 2000, the mother began to worry
about who would, in her absence, take care of her
son, who then weighed 53 lbs., was confined to a
wheelchair, and could not speak. 

Consequently, the mother decided to find out
who was to blame for her son’s disability and, on
behalf of her son, filed suit for negligence against
the hospital and the on-call doctor who delivered
the baby. Even though recovery of past medical
expenses was barred by the statute of limitations,
the son sought damages for pain and suffering,
disfigurement, decreased life expectancy, disabil-
ity, and future medical expenses.

At trial, the plaintiff alleged that the doctor
acted unreasonably both by not seeing the patient
on the day she was admitted to the hospital and
by not carrying out a timely delivery via cesarean
section on the second day. The plaintiff also con-
tended that the hospital, through its nursing staff,
failed to notify the covering doctor of the fetal
heart rate decelerations, and was negligent in fol-
lowing the doctor’s order to discontinue the fetal
hear monitor without a doctor personally exam-
ining the patient.

In his defense, the doctor asserted that he acted
within the standard of care by relying upon the
nursing staff to review the external fetal heart
monitor tracing. 

The hospital, in its defense, disputed that it
acted unreasonably, that the injury was caused by
the actions of the nursing staff, and that the plain-
tiff’s damages were as significant as the plaintiff
contended. First, the hospital argued that the
nursing staff appropriately treated the woman,
relayed all relevant information to the substitute
obstetrician, and acted reasonably by following

the doctor’s orders. It maintained that the fetal
monitor strips showed variable decelerations,
indicative of umbilical cord compression, and not
late decelerations, which would indicate utero-
placental insufficiency, as alleged by the plaintiff.
Second, the hospital claimed the brain injury
occurred between 24 and 72 hours prior to the
delivery, which would indicate injury occurred
before the mother was admitted to the hospital.
Third, the hospital contested the plaintiff’s life
expectancy, arguing no more than five to 10 addi-
tional years of survival.

While the jury was deliberating, the parties
reached a settlement whereby the plaintiff
would receive $18 million from the hospital 
and $1 million from the obstetrician. The jury
then returned a defense verdict for the obstetri-
cian, but awarded the plaintiff a verdict in the
amount of $20.2 million against the hospital.
Nevertheless, the prior settlement agreement
stood. The money damages awarded were
ordered to be held in a court-supervised fund
that can only be used for expenses related to the
son. The mother has said the money will allow
her to hire help to care for her son while she
continues running the day care center in her
home.

What this means to you: This case, represent-
ing yet another huge verdict from Cook County,
is indicative of the importance in establishing 
and adhering to appropriate standards of prac-
tice. “Both the obstetrician and the nursing staff
seemed to have been unaware of any protocols
that specified the respective responsibilities of 
all professional staff,” says Ellen L. Barton, JD,
CPCU, a risk management consultant based in
Phoenix, MD.

Even though the doctor recognized the serious-
ness of the situation when he arrived at the hos-
pital, his actions up to that point fell below the
expected standard of care. 

“The fact that a pregnant woman in labor was
not seen by an obstetrician until almost 24 hours
after her admission is simply outrageous,” says
Barton. 

Because the on-call doctor was not the woman’s
regular treating obstetrician, he had no firsthand
knowledge of the patient. 

“Therefore, it was incumbent on him to exam-
ine the patient within a reasonable period of time
after her admission to the hospital,” she adds. 

Medical staff protocol should specify standards
for such admissions, especially in cases where

October 2003 / Supplement to HEALTHCARE RISK MANAGEMENT ® 3



physicians are covering for one another. Further,
the doctor acted inappropriately by ordering the
cessation of the fetal heart monitor without per-
sonally examining the patient. 

“In so doing, the doctor cut off his only source
of patient information,” says Barton. 

Once the monitor was disconnected, neither
the nursing staff nor the doctor could readily and
effectively assess the patient’s condition. 

“Again, medical staff rules and regulations
should set forth standards of practice in such sit-
uations,” she adds.

Unfortunately, the doctor was not the only
source of negligence. The hospital, through its
nursing staff, also failed to meet generally
accepted standards of practice. The core issue
appears to be whether the nurses reading the
fetal heart monitoring strips were competent 
to do so. 

“There should be at least an annual verification
that all nursing staff exhibit the ability to accu-
rately read and interpret fetal heart monitor trac-
ings,” says Barton. 

If the nurses had correctly read the monitor,
there is a good chance the situation could have
been avoided. Furthermore, regardless of the
readings, the nurses should not have discontin-
ued the monitor in this case. 

“It was inappropriate to cease the fetal heart
monitor without the patient being examined by 
a physician, especially on a verbal order,” adds
Barton.

The lack of communication between the nurs-
ing staff and the obstetrician is also evident. 

“The hospital clearly has a corporate responsi-
bility to provide appropriate communication sys-
tems so that there are fail-safe mechanisms to
assure that accurate data are conveyed to appro-
priate professional personnel in a timely man-
ner,” she says. 

There does not appear to have been any docu-
mentation of the communication between the
nursing staff and the physician. 

“Both the medical record and the strip should
reflect the fact that the on-call obstetrician called,
the time he called, and specifically what he was
told and what he ordered,” adds Barton. 

Such documentation would inform the medi-
cal staff of the patient’s status and contribute
significantly to ensuring the patient’s safety and
well-being.

This case is instructive for risk managers in
other aspects as well. Even though the mother
in this case gave birth in 1983, she did not file

suit until 2000. 
“It was only when the mother considered the

fact that she herself might not be able to care for
her son that she wanted to find out who was
responsible for her son’s condition,” says Barton. 

Risk managers need to be aware of the impor-
tance of maintaining records so that they can be
prepared in the event of delayed litigation.

Also, she says, “the fact that the jury was will-
ing to exonerate the on-call obstetrician probably
reflects a perception that those who are there —
in this case, the nursing staff — have full respon-
sibility.” 

Risk managers should recognize that a jury’s
perception of liability often may involve consid-
erations beyond principles of law.

Finally, this case foreshadows the likely increase
in dueling experts in future litigation. In this case,
the plaintiff had six expert witnesses from all over
the country, while the defendant used three such
experts. The increase in expert testimony can 
be attributed to the publication of new medical
studies. 

These studies, including their validity and
applicability, need to be addressed by expert wit-
nesses for both plaintiffs and defendants. For
example, a recent study by the American College
of Obstetricians and Gynecologists and the
American Academy of Pediatrics found that an
insufficient supply of oxygen during delivery
(one of the indications of medical malpractice)
occurs in less than 25% of all cerebral palsy cases,
and medical malpractice may actually occur in
three to five percent of all cases. Future litigants
will have to address, by means of expert testi-
mony, the validity of this study and others like it.

In conclusion, the hospital needs to ensure the
implementation of and adherence to medical staff
rules and regulations to prevent similar situations
in the future. Such standards of practice should
address the protocol for physicians who cover 
for one another and the proper way to read and
interpret medical devices, such as the fetal heart
monitor. The hospital then needs to create and
maintain appropriate communication procedures. 

“Hospitals need to establish a solid framework
to facilitate effective care and treatment for the
safety of patients,” concludes Barton.

Reference

• Damen Townsend v. Little Company of Mary Hospital, Dr.
Joseph Zacharia, Cook County (IL) Circuit Court, Case No.
00L-3555. ■
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The behavioral health department may not be
the first place you would look to launch a

patient safety initiative, but the team at Overlook
Hospital in Summit, NJ, is expecting just such an
undertaking to yield big dividends.

Two years ago, the hospital’s falls committee
and a targeted subcommittee began examining the
global issue of falls prevention in behavioral health
as well as more specific gerontology psychology, or
“geropsych” considerations.

What caused Overlook to point its patient
safety efforts in this direction? “There were two
things,” recalls Tina Maund, RN, MS, director of
performance improvement. “We had had some
issues with patient falls specifically, and we also
have a growing geropsych population.” 

Patient injuries in behavioral health units,
Maund explains, can be medication-related, 
or they can involve behavioral issues such as
attention-getting actions. “Then, there are other
usual fall factors, such as slippery floors,” she
adds. 

“Rugs, equipment, and cords can also play a
role,” notes Linda K. Kosnik RN, MSN, chief
nursing officer.

Unique considerations

While patient falls in particular are a natural
consideration of those concerned with safety, this
initiative also had to take into consideration the
unique characteristics of the patient population. 

“It came onto our radar screen because it is 
one of the things we’re always looking to solve
and is always a focus of the Joint Commission [on
Accreditation of Healthcare Organizations] and
the [state] department of health because of the

potential impact on increased length of stay and
patient injuries,” Kosnik says. 

“You just have to track it; so, even though our
data said we were within an acceptable range, 
we personally felt the numbers were too high.
Patients should not have a greater injury when
they leave than when they come in,”she adds.

The challenge was that much greater at
Overlook because of the growing geropsych
population, Maund explains. “They have
different needs than the normal inpatients in
behavioral health.

“They are often confused or suffer with de-
mentia; some have functional status limitations 
at times and, thus, are not as independent as the
usual patient in behavioral health,” she says. 

“So, as we looked at the physical environment,
we wanted to try to come up with some design
elements that not only would enhance patient
safety but would also support patient orientation
and functional status.”

Committee gets to work

The falls committee and geropsych subcom-
mittee had a multidisciplinary composition:
• nursing personnel;
• several physicians (including a psychiatrist);
• managers of the behavioral health unit;
• medical leadership;
• environmental;
• engineering;
• clinical nurse specialist;
• occupational therapy;
• rehab.

“One of the things they did that was of extraor-
dinary value in their analysis was a complete
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literature search — some 270 articles,” notes
Kosnik. 

“Every member was assigned a certain number
of articles.” One of the things they learned, she
says, is that “No one does falls well. We are very
good at identifying risk factors, but not consis-
tently good at solving problems.”

Thus the group began searching for solutions to
problems. One of their first focuses, for example,
was footwear. “To help reduce falls, we looked at
footwear and encouraged patients to wear shoes
with nonskid soles,” Maund says. 

But the committee went farther than that. In
looking at their slipper-socks, they realized that
when patients were in bed, the socks would
rotate, so that the side with the skid-protect end
in would be in the wrong position. “We changed
to a product that had rubber treads all the way
around,” she notes. 

They also assessed the unit to see if there were
obstructions in hallways, inadequate lighting, 
or other aspects of the rooms themselves that
could generate falls. This led to some other basic
changes.

“We actually videotaped the units from the
point of view of people walking about,” Kosnik
says. “The person who did the taping was a
psychiatrist. In doing this, he had tunnel vision
similar to what the patient had, and he actually
tripped!”

This exercise proved very valuable, as was
having an expert in occupational therapy on the
team. “He was instrumental in terms of talking
about what has been helpful in patients’ homes
and nursing homes, how to lay things out, such
as cords and garbage pails. He helped us come
up with innovative solutions to create a safer
place,” Kosnik points out.

Renovation offers opportunities

At the same time the safety program was
under way, plans were being drawn for a newly
redesigned behavioral health unit. “This gave 
us the opportunity in the planning phase for the
geropsych subcommittee to look at some environ-
mental and architectural features to enhance
safety,” says Maund, adding that “there was not a
lot [of literature] out there, so we experimented.”

During the planning phase, Maund and the
occupational therapist joined the planning
group, along with the facilities manager and 
the architect. “We were able to look at one
particular area designated for geropsych to

cohort and build in features to help them be re-
oriented, to draw them back to where the rooms
would be and to look at other safety features,”
she says.

The team came up with a number of revisions
to the original plan — addressing, in particular,
some design elements that were aesthetically
pleasing but were potential barriers or obstacles to
patients who tended to be forgetful or confused.

One example involved an angular wall that
jutted out: “The unit is L-shaped, and the patients’
rooms are at the shorter end,” Maund explains. 

“The designers didn’t want to move the wall,
so we came up with an approach that involved
coloring the walls so that one side was the same
color as the geropsych area and the other a
contrasting color that led to the other end. This
will help patients have the ability to differentiate
the two areas,” she says.

The team also followed through on this concept
by directing that consistent paint colors be used in
doorways and baseboards of the geropsych area. 

“We also placed plexiglass boxes on the
doorways, where patients could put things 
that were meaningful to them — pictures of
themselves or whatever they want — that
shows them where they belong,” she says. 

Floor design also was important, as these
patients tend to wander. “If there is a dramatic
change in the color of the floor, they see it as a
barrier, so we built that into the design as well,”
Maund explains. 

Lighting aids the visually impaired

In recognition of the fact that many of these
patients are visually impaired, lighting is being
used that draws people into specific areas. The
lighting in bathrooms will be set up in such 
a way so that even at night, the patients can 
see where to go. Fluorescent footprints are 
being placed on the floor between the beds 
and bathrooms. 

“We may even use motion sensors, with low-
level light that patients can see but that is not
blinding,” Maund says.

In the bathrooms themselves, where many 
falls tend to occur, grab bar placements will go
beyond code requirements. “They will also be
placed consistently around the rooms and on
both sides of the halls,” adds Kosnik.

The renovation will be completed before the
end of the year, Kosnik says. “The unit itself 
is not all that different; it’s still going to be a
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relatively traditional hospital unit, and that’s
been the big challenge. Interestingly, most of the
literature we’ve been able to find is on building
new facilities, yet creating a safer environment in
renovation is what most of us face.”

Maund says she is convinced the efforts of the
committee and subcommittee will yield that safer
environment. 

“We expect to continue to look at the fall rate,
and if the intervention goes as planned, it will be
lower,” she concludes.

[For more information, contact:
• Linda K. Kosnik RN, MSN, Chief Nursing

Officer, Overlook Hospital, 99 Beauvoir Ave., P.O.
Box 220, Summit, NJ 07902-0229. Telephone: (908)
522-2095. Fax: (908) 522-4904.

• Tina Maund, RN, MS, Director of Performance
Improvement, Overlook Hospital, 99 Beauvoir Ave.,
P.O. Box 220, Summit, NJ 07902-0229. Telephone:
(908) 522-2000.] n

Study shows safety risks
for children, value of tool
Algorithms target processes with patient safety

Anew study of 3.8 million discharge records
for children indicates that these younger

patients experienced substantial numbers of
potentially preventable patient safety problems
during hospital stays in 1997. 

This is the first comprehensive examination of
the types of patient safety problems that children
experience in hospitals, according to the Agency
for Healthcare Research and Quality (AHRQ),
which funded the study.

The study also helps demonstrate the effec-
tiveness of the Patient Safety Indicators (PSIs)
developed by AHRQ to help health care pro-
fessionals hone in on areas of patient safety
concerns.

“Children are just a susceptible as adults [to
patient safety problems],” asserts Marlene R.
Miller, MD, MSc, FAAP, director of quality and
safety initiatives at Johns Hopkins Children’s
Center in Baltimore and lead author of the article,
which appeared in the June 6, 2003, Pediatrics.

“However, they sometimes fall off the road
map. The main point of this study was to try to
document that the rate of occurrences was as

high as we suspected — and it did. Also, there
are some events unique to children, perhaps most
notable being birth traumas. This type of data
will never percolate unless you concentrate on
kids,” she points out.

In fact, wrote the authors, “children are subject
to unique vulnerabilities that may predispose
them to higher rates of in-hospital patient safety
events than the adult population. For example,
children have a near-universal hospitalization 
for childbirth, are not able to directly question
their own care, and may not have parents or
guardians continuously at the bedside to oversee
their care.1”

Using the PSI algorithms, the researchers
found: The prevalence of pediatric patient safety
events is significant, with the highest rate found
for birth trauma at 1.5 cases per every 100 births.
Postoperative infections occurred at 0.44 cases
per 100 births, and obstetrical misadventures at
0.27 per 100.

“Compared with records without PSI events,
discharges with PSI events had twofold to sixfold
longer lengths of stay, twofold to 18-fold higher
rates of in-hospital mortality, and twofold to 20-
fold higher total charges,”1 the authors wrote.

The researchers further found that all PSI
events, with the exception of birth trauma, 
were directly associated with factors related 
to greater severity of illness and large urban
teaching institutions.

They concluded that “our results highlight the
need for more focused work, particularly patient
safety-related, during the critical time period of
birth as well as for all hospitalized children.”1

A valuable tool

The PSI algorithms, a set of administrative
database indicators of potential safety events
developed by AHRQ, can be a valuable tool for
internal quality improvement efforts, Miller says. 

“If an institution does not have any reporting
mechanism — and this is not that uncommon —
this is a quick tool to use,” she explains. “You can
focus your attention on 300 cases rather than 3
million, and this is really the intention of these
indicators.”

The PSI indicators include:
• procedure for suture of laceration;
• postoperative infection;
• transfusion reaction;
• foreign body left during procedure;
• infection attributed to procedure;
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• iatrogenic conditions;
• wound disruption;
• miscellaneous misadventures;
• obstetrical misadventures;
• birth trauma;
• e-codes (from ICD-9-CM, i.e., “foreign body

left in body during procedure,” or “failure of
sterile precautions during procedure”).
The PSIs help streamline the quality improve-

ment process “because they only identify the
cases where these patient safety events happen,”
Miller says. 

“If have you have 3,000 births, some number 
less than that will only have codes for birth trauma.
Ideally, the systems related to patient safety that
could be changed will be those flagged by the
algorithms,” she points out. 

The authors asserted that their findings support
the utility of the PSIs, and that “Given the main
intent of the PSIs to serve as an internal institu-
tional screening tool to identify records for scrutiny
with respect to patient safety, these results show
that the PSIs may be a useful tool to identify a
manageable number of records with a high

likelihood of containing information pertinent to
institutional quality improvement efforts.1”

The PSIs are available on the AHRQ web site
(www.ahrq.gov). To use the tool, says Miller, you
need a computer system and the ability to enter,
retrieve, and manipulate your data. 

“You need someone with a statistical back-
ground — someone with a knowledge of how 
to do analyses on large databases to run the data.
But beyond that, it is fairly self-explanatory,” 
she says. 

(For more information, contact: 
• Marlene R. Miller, MD, MSc, FAAP, Director 

of Quality and Safety Initiatives, Johns Hopkins
Children’s Center, CMSC 2-125, 600 N. Wolfe St.,
Baltimore, MD 21287. E-mail: mmille21@jhmi.
edu.)
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HHS, hospital associations
team up for patient safety

The U.S. Department of Health and Human
Services (HHS), in partnership with the

American Hospital Association (AHA) and 
the American Medical Association (AMA), 
has announced a campaign to help distribute
valuable information about improving patient
safety to health care providers and patients
across the country.

HHS is working with the AHA and the AMA 
to promote new posters and fact sheets called “5
Steps to Safer Health Care.” The posters and fact
sheets offer evidence-based, practical tips on the
role that patients can play to help improve the
safety of the care that they receive.

“Patients have an important part to play in
reducing the chance that something unintended
may happen when they go to the hospital or
doctor’s office,” HHS Secretary Tommy Thompson
said announcing the program. “It’s really impor-
tant for people to ask questions if they have any
doubts or concerns about their medicines or the
treatments they are supposed to receive.”

The new posters and fact sheets provide tips
that could help patients avoid errors related to

prescription medicines, laboratory tests and
procedures, and surgery. 

The tips were developed through a joint effort
of The Agency for Healthcare Research and
Quality (AHRQ), HHS’ Centers for Medicare &
Medicaid Services, the Office of Personnel
Management, and the Department of Labor.

The materials, which are available in English
and Spanish, emphasize that good communica-
tion between health care providers and patients
often can reduce a potential source of problems in
today’s increasingly complex health care system.
The tips also are included in the “Medicare & You”
handbook, which is mailed to about 39 million
Medicare households each year.

The AHA and AMA are encouraging hospital
leaders and physicians to hang the posters in their
waiting rooms and exam rooms to help encourage
dialogue between patients and providers about
health care safety. The groups also are distributing
the posters through mailings and meetings.

[Editor’s note: Copies of 5 Steps to Safer Health
Care are available in English at www.ahrq.gov/
consumer/5steps. htm; or in Spanish at www.ahrq.
gov/consumer/cincorec.htm. 

Copies also are available by calling AHRQ’s
Publications Clearinghouse at  (800) 358-9295 or 
by sending an e-mail to ahrqpubs@ahrq.gov.]  n


