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The Health and Human Services' Office of
Inspector General (OIG) has exceeded its

own authority in its recent report harshly criticiz-
ing hospital ownership of physician practices,
according to several health care attorneys that
specialize in that area.

Kevin Outterson ,  a partner with Baker
Donelson in Nashville, TN, says the OIG is not
only trying to limit the ability of hospitals to desig-
nate physician practices as "provider-based" enti-
ties, but to forbid them entirely. Efforts to reign in
the provider-based status date back to 1998, he
says, but now the OIG is attempting to take that
battle a step further. 

However, Outterson maintains that such a pro-
hibition would require at least a change in
Medicare's conditions of participation, and very
possibly a change in the statute, as well.

Dennis Barry , a partner with Vinson & Elkins
in Washington, DC, takes a similar view. He says
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OIG attacks provider-based practice status

the OIG's position that provider-based status
requires prior approval is not supported by any
regulatory or manual requirement. "In my view, it
is unsupportable," he states. 

In its report, Hospital Ownership of Physician
Practices, the OIG estimates that 62% of hospi-
tals own a physician practice, but adds that half
the time fiscal intermediaries are unaware of this
ownership — creating a fiscal vulnerability to
Medicare. If hospitals opt to treat a practice as
provider-based, Medicare requires the hospital to

NY hospital agrees to $45
million Medicaid settlement

On Sept. 22, Staten Island (NY) University
Hospital agreed to pay $45 million to settle

allegations that it overbilled Medicaid for outpa-
tient services for nearly five years, according to
New York State Attorney General Eliot Spitzer .
That settlement marks the largest recovery by
one state in the history of the Medicaid program.

The 635-bed hospital will also have an outside
monitor for five years. Assistant Deputy Attorney
General Thomas Staffa says no other state
Medicaid Fraud Unit has ever imposed such a
measure. He says his office is still reviewing who
that monitor will be.

In addition to a $4.5 million cash down pay-
ment, $40.5 million will be withheld from the hos-
pital over 20 years by the Medicaid program. On
top of that, the hospital will also be required to
provide $39 million in uncompensated services to
indigent patients over the next 20 years.

"The settlement is final only with respect to the
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Health care groups seek 
to thwart bounty hunter bill

Acoalition of health care groups is pushing
Rep. Dan Burton (R-IN) to exempt Medicare,

Medicaid, and other federal health programs from
legislation they claim would allow private contrac-
tors to use "coercive tactics" to collect alleged
overpayments to health care. 

Burton had hoped to push his bill to the full
House Government Reform Committee before
this session of Congress ends. But most
observers now believe he has simply run out of
time.

Experts say OIG’s recommendations overstep the agency’s authority
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report the costs and charges of the practice as
reimbursable services in the cost report. However,
if a hospital fails to seek that provider-based sta-
tus but claims the costs for the practice in its cost
report, Medicare could be paying excessive
amounts, says the OIG.

"The net result is that potentially, overhead and
operating costs for these purchased practices are
paid twice or hospitals are receiving reimburse-
ment for practices that do not meet the provider-
based criteria," the OIG concludes.

However, Barry suggests that the majority of
the hospital-owned practices may actually be affil-
iates. "That is significant," he explains, "because
the OIG expresses concern that hospitals have
overhead costs that they are not allocating to the
nonallowable physician offices." 

In fact, those costs are not incurred at the hos-
pital level, he says. "As long as those costs are
not incurred at the hospital level there is no rea-
son why there ought to be a nonallowable cost
center." 

The OIG's report is setting off other alarm bells,
as well. For example, Outterson points out that for
the first time, the OIG is putting the spotlight on
potential abuse of nonprovider based entities. 

He says the OIG highlights the potential for
abuse if a hospital has not properly allocated a
portion of its administrative and billing depart-
ment and medical records department costs as
a nonreimbursable cost, even if the hospital has
correctly labeled its satellite physician operation
or nearby physician operation as freestanding.

Outterson says the OIG's focus on copay-
ments made by beneficiaries also concerns him.
"It is not just a question that Medicare was over-
billed; there is a potential from a class action
type at tack f rom Medicaid and Medicare

beneficiaries," he explains. "That is a very trou-
bling possibility."

In her Sept. 13 letter to Healthcare Financing
Administration (HCFA) Administrator Nancy Ann
DeParle, HHS Inspector General June Gibbs
Brown wrote HCFA's current efforts to address
the vulnerabilities outlined in the OIG's report
"may not go far enough." 

But while the agency agrees with the OIG that
tougher reporting requirements are in order,
HCFA Deputy Administrator Mike Hash respond-
ed to Brown that eliminating the provider-based
designation would be a mistake. Integration of
delivery systems is "desirable," he argues.
Moreover, he says that it would be difficult to con-
struct rules that differentiate physician practices
from outpatient clinics in order to include one and
exclude the other.

Both Outterson and Barry fault Medicare gener-
ally for maintaining such a wide disparity in reim-
bursement based on practice setting. 

"Whether a physician service is performed in a
freestanding licensed setting or a provider-based
setting it is the identical service," Outterson
argues. "How can you blame hospitals for trying
to get the better reimbursement?" 

HCFA shares that view. The most effective
remedy to the problem outlined by the OIG, Hash
wrote Brown, would be to eliminate differences in
payments across sites that made the provider-
based designation advantageous in the first
place.

Notably, the OIG gave HCFA 60 days to submit
its plan to implement the recommendations or
explain why it is not possible to do so. 

"That is absolutely outrageous," Barry asserts.
"The IG is independent and by statute cannot
have any role in policy. It can make recommenda-
tions, but Nancy Ann DeParle is not answerable
to June Gibbs Brown." n
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In its current form, Burton's bil l ,  the
Government Waste Corrections Act of 1999,
would allow private recovery firms to keep up to
25% of the overpayments they identify in recovery
audits, according to a committee staffer. Another
25% would be devoted to "financial management
reforms," while at least 50% would be refunded to
the U.S. Treasury.

A House Government Reform Committee sub-
committee recently approved the measure in its
current form, and as chairman of the full commit-
tee, Burton can determine when his bill will be
taken up by the full committee. Meanwhile, a
coalition of more than 40 health care groups
headed by the American Medical Association and
the American Hospital Association, both based in
Chicago, and the Washington, DC-based
Federation of American Health Systems has
stepped up its campaign against the bill.

The coalition wrote Burton on Sept. 22 that
they are "extremely concerned" his bill would
duplicate existing Health Care Financing
Administration (HCFA) programs, increase regula-
tory red tape, and possibly encourage "coercive
collection tactics." 

The coalition points out that HCFA already has
a number of program integrity efforts under way to
uncover Medicare waste or billing errors, includ-
ing comprehensive medical reviews, prepayment
random reviews, and the Payment Error
Prevention Program. Moreover, the ink is not
even dry on the task orders established under the
agency's Medicare Integrity Program (MIP).

MIP allows HCFA to contract with third parties
to conduct program integrity activities, but the
coalition argues that adding yet another layer,
such as recovery audits, could cause "duplication,
confusion, and severe disruption of physicians'
practices and hospital operations."

The coalition claims that Burton's bill could cre-
ate "abusive situations" for hospitals and physi-
cians by giving recovery auditors "inappropriate
incentives" that apply "unfair or unreasonable
standards" that are not based on complex health
care law and regulations. Most issues surrounding
federal health program overpayments turn on ade-
quate documentation, appropriate classification

and medical necessity that would be difficult to
audit through methods established for other indus-
tries, the coalition maintains. Using a system that
relies on monetary incentives or bounties to
uncover billing errors would shackle hospitals and
physicians with lengthy and expensive appeals. 

At least one prominent advocate behind the
basic concept in Burton's bill agrees. "If I was in
the providers’ shoes, I would have concern with
that as well," says Doug W ilwerding , CEO of
Omnium, a leading private recovery firm based in
Omaha, NE. He says the bill is "ambiguous"
about the audit procedures that would be
employed. He adds that revisions to the bill since
he testified before Burton's committee in July
(see "House bill would unleash fraud bounty
hunters,” Compliance Hotline, July 12, 1999) ,
are only modest improvements. "There are a lot
of hills yet to be climbed here."

However, Wilwerding also says that employed
properly, the system his company uses takes into
account the sheer volume of paper required to
file a claim, as well as the fact that payment rules
vary from carrier to carrier. "I don't know how the
hospital can possibly know when they are doing
it right or even know whether they are being
reimbursed correctly," he argues. Instead, he
says his company works with payers and
providers to make sure claims are paid correctly
both on the overpayment and underpayment
sides.

He also notes that his company's methodology
never puts auditors on site at a provider setting.
"All of the information we need to look at because
of the types of overpayments we are trying to
identify is in the claim-paid database of the payer,
so there is not going to be an army of auditors
descending on provider settings."

Meanwhile, HCFA continues to argue that pri-
vate recovery audits are the wrong tool, and could
easily lead to inappropriate denials, increased
appeals, and denial of proper payment.

The General Accounting Office (GAO) is now
examining the issue, but is not expected to com-
plete that study until next spring. Aides to the
committee are split over whether Burton's com-
mittee will try to move the bill this year, wait until
next year or wait for the GAO's report. But the
smart money appears to rule out any conclusive
action this year. n
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hospital as a corporation," Staffa reports. "This
settles the hospital’s criminal and civil liability but
there is an ongoing investigation into individuals
who may have intentionally misbilled."

"What Staten Island did was take advantage of
outpatient clinic billings," he explains. "They basi-
cally were billing an enhanced rate for [ambulatory
care] patients." The New York Department of
Health has since sent out a letter reminding the
hospitals that they cannot bill unless they meet the
regulations that call for specific outpatient facility
criteria.

According to Staffa, an anonymous tip trig-
gered a widespread investigation of the hospital's
outpatient billing practices across 500 part-time
clinics. Investigators say those "clinics" were
merely rooms in residences used by hospital
subcontractors.

The investigation determined that the hospital
received $1.6 million for improper claims for out-
patient services between January 1994 and
August 1998. The services, which included occu-
pational, physical, and speech therapies and psy-
chotherapy, were billed as hospital outpatient
services that are reimbursed at a rate 10 times
higher than the charge individual therapists could
have billed. n

OIG puts providers 
on notice over exclusions

The Health and Human Services' (HHS) Office
of Inspector General (OIG) released a special

advisory bulletin Sept. 28 that outlines the effects
of exclusion from federal health care programs.
The purpose of the advisory, says OIG spokes-
woman Alwyn Cassil , is to encourage the health
care industry to take action to make sure it’s in
compliance with recently published regulations.

"We just published the regulations implementing
that provision in July," she says, "and have gotten
a lot of questions about the effects of exclusion
and what that means." Cassil notes that both the
Health Insurance Portability and Accountability Act
of 1996 and the Balanced Budget Act of 1997
expanded the OIG's exclusion authorities. The

bottom line is that no federal health care program
payments may be made for any items or services
furnished by an excluded provider.

Gabe Imperato , a health care attorney with
Broad & Cassel in Fort Lauderdale, FL, says
providers should note that the new rules expand
the civil monetary penalty (CMP) and exclusion
authority beyond programs funded by HHS to all
federal health care programs. He says a new CMP
authorized by the statute can be imposed against
health care providers who employ or enter into
contracts with excluded individuals.

About 17,000 providers have been excluded
from participating in federal health care programs
for misconduct ranging from fraud convictions to
patient abuse to defaulting on health education
loans. The OIG expects to add another 3,000 indi-
viduals and entities to that list in FY ’99.

The bulletin is available at www.hhs.gov/oig.
Click on the "What's New" link. n

Hospice industry blasts
final compliance program

Hospice representatives say the Health and
Human Services Office of Inspector General's

(OIG) final compliance program for hospice incor-
porates few of the changes they were hoping for
when they submitted comments on the draft plan
this summer. The guidance puts hospices on
notice about a litany of potential trouble spots. But
Karen W oods of the Washington, DC-based
Hospice Association of America (HAA), says
many of those risk areas have never been
substantiated.

For example, the OIG wants hospices to devel-
op standards of conduct for "all affected employ-
ees" including "affiliated providers operating under
the hospice's control." But HAA argues that few of
these providers are affiliated with hospices. "This
is particularly true of attending physicians. It is
unrealistic to expect that a hospice program could
assure that these providers adhere to the hos-
pice's standards of conduct."

The hospice compliance program guidance is
available on the Internet at www.hhs.gov/oig. Click
on the "What's New" link. n

Medicaid settlement
Continued from page 1


