
Industry experts look into the crystal
ball for 2004 home health predictions
Regulatory, staffing, and financial issues still key for HHAs

[Editor’s note: Hospital Home Health begins the year with a look at the
challenges that will be faced by home health managers in 2004. With the pas-
sage of the Medicare Prescription Drug Improvement and Modernization Act
of 2003 (HR 1) in the last days of November 2003, many issues that home
health agency managers deal with will be related to this legislation. This
month’s cover story introduces a few of the key issues addressed by this new
legislation. Next month, we will discuss other demonstration projects included
in HR 1, such as the homebound definition, collaboration with adult day care,
reimbursement based upon performance, and employee background checks.]

If you are a roller coaster fan, then home health is the industry for
you, because all of the experts interviewed by HHH agree that home
health managers have experienced a lot of ups and downs and unex-

pected bumps and turns during the past several years. The good news
is that many of these experts expect 2004 to be a little calmer.

When asked to pull out their crystal balls and share some of their 
predictions for the home health industry in 2004, key leaders identified
some of the major challenges that home health managers can expect in
the upcoming year:

“I think that we’ll continue to deal with the same issues we faced
during the past years, but I also think that the pace of changes will slow
down and give us a chance to catch our breath and refine the processes
we’ve put into place,” says Greg Solecki, vice president of Henry Ford
Health Care in Detroit. 

“Although we will have to continue to address the regulatory issues
we’ve been facing, I don’t anticipate a great number of new regulations,
primarily because 2004 is an election year,” he explains.

“Congress will be distracted by the elections in 2004; and although
refinements will continue to be made to the Medicare bill passed in late
November 2003, I don’t anticipate introduction of new legislation that
will relate to home health,” says Ann B. Howard, director of federal
policy for the American Association for Homecare in Alexandria, VA.

The staff at the Centers for Medicare & Medicaid will be very busy
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implementing the various aspects of HR 1, includ-
ing a number of items that will affect home health
agencies, she says.

The most immediate financial repercussion of
HR 1 is the reduction of the market basket update
by 0.8% for each year for three years beginning in
April 2004. 

“The reduction of the market basket update
does mean that home health agencies will con-
tinue to pay rising costs for items such as salaries,
liability insurance, and travel expenses without
reimbursement that reflects these increasing
costs,” explains Joel Mills, president and chief
executive officer of Advanced Home Care in
Greensboro, NC, and chairman of the board 
of directors for the American Association for
Homecare.

“This means that we will have to continue to
look for ways to improve efficiency within our
agencies,” he explains.

Some good news that comes with HR 1 is a
one-year extension of a 5% rural add-on, Mills
says. “This is positive news for rural home health
agencies that must address greater travel costs
than urban agencies,” he continues. “Another
positive aspect of the legislation is the elimina-
tion of the requirement to collect Outcome and
Assessment Information Set data on non-Medi-
care and non-Medicaid patients.

“The elimination of this requirement for pri-
vate pay and managed care patients will help us
by reducing some of the paperwork we have for
some of our patients,” Mills adds.

Another positive aspect of HR 1: There is no
copay for home health patients, points out Seth
Johnson, director of public policy for the Ameri-
can Association for Homecare. 

“The elimination of copayments from the legis-
lation is the result of an amazing grass-roots effort
by the home health industry,” he adds 

“The collection of a copayment would have
created a tremendous administrative burden on
home health agencies and would have placed an
unrealistic financial burden on many home health
patients,” Johnson says. 

“Because home health receives patients after
they’ve already paid copayments on hospital and
physician visits, even a small home health copay-
ment might have been too much for some elderly
patients,” he says. 

For this reason, many home health experts
believe that a copayment would have reduced 
the number of patients able to benefit from home
health, Johnson explains.

“The copay issue is not gone forever,” says
Solecki. “I believe that it will resurface any time
we have Medicare-related legislation under
debate. For now, we can enjoy a reprieve,” he
notes.

New CoPs welcomed

“We were very happy with the draft of the new
conditions of participation [CoPs] for Medicare
that were posted about two years ago, and we
hope that the new conditions will come out in
spring of 2004,” says Val Dalton, BA, CHCE, vice
president of Borgess Visiting Nurse Association
(VNA) and Hospice in Kalamazoo, MI, and presi-
dent of the Michigan Home Health Association. 

Diane M. White, RN, BSN, MSN, vice presi-
dent of clinical services for Borgess VNA, agrees.
“We are measuring quality in so many different
ways that it would be nice for the conditions to
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specify which quality measures are most impor-
tant,” she says. 

Since the current CoPs were in place, CMS has
introduced Home Care Compare, which requires
public reporting of quality measures, and CMS
has introduced risk-adjusted outcomes measure-
ment, White points out. (For information on
Home Health Compare, see HHH, October 2003,
p. 111.)

Quality and outcomes measurement will con-
tinue to be an important issue for home health,
but agencies do need to find ways to be more effi-
cient in gathering and reporting information,
Dalton says.

While all agencies will be focusing on out-
comes, some also will become more selective
about the patients for which they market, adds
Johnson. 

“Rather than the friendly competition we tradi-
tionally have seen in home health, I believe we
will see agencies becoming more competitive and
going after patients who are more profitable to
their agency,” he says. 

For this reason, the home health industry may
start to see more agencies specializing in care of
certain types of patients based upon an expertise
the agency possesses as well as a higher profit
margin for that particular disease state, Johnson
continues.

Staffing still a challenge

Finding nurses not only will remain a key issue
for many agencies, but the problem will get worse,
Solecki says. “Not only are there fewer RNs in the
workplace and graduating from nursing schools,
but because many home health agencies require
experience, we don’t have the option of hiring
graduate nurses. We are also seeing an aging of
our nurse employees as the baby boomers grow
older,” he explains. 

The aging of the nursing work force has several
implications for home health, Solecki stresses.
“The stress of working in home health as an older
employee will manifest itself in several ways such
as early retirement or even work-related injuries,”
he says. 

Injuries can be stress-related or related to the
physical demands of the job, Solecki adds. 

“We have nurses carrying laptops and other
equipment into building without elevators; and
as our employees age, we will see more work-
ers’ compensation cases as these employees 
fall, strain backs, and injure themselves in 

other ways,” he explains.
For these reasons, it is important that agency

managers not only review their process for
recruiting and hiring nurses, but also that they
look at inservice programs on prevention of
injuries, Solecki suggests. 

Agency managers also will want to evaluate
new technology and equipment in terms of the
physical requirements that it may place on field
personnel, he adds.

[For more information about home health chal-
lenges, contact:
• Greg Solecki, Vice President, Henry Ford Home

Health Care, One Ford Place, 4C, Detroit, MI
48202. Phone: (313) 874-6500. E-mail: gsoleck1@
hfhs.org.

• Ann B. Howard, Director of Federal Policy,
American Association for Homecare, 625 Slaters
Lane, Suite 200, Alexandria, VA 22314-1171.
Phone: (703) 535-1891. Fax: (703) 836-6730. 
E-mail: ahoward@aahomecare.org.

• Joel Mills, President and Chief Executive Officer,
Advanced Home Care, 200 W. Wendover, Greens-
boro, NC 27401. Phone: (336) 294-8822. Fax: (336)
272-8524. 

• Val Dalton, BA, CHCE, Vice President, Borgess
Visiting Nurse Association and Hospice, 348 N.
Burdick, Kalamazoo, MI 49007.]  ■

Surveyors focus on safety
issues and documentation
Medications and pain management also key issues

Compliance with the National Patient Safety
Goals top the list of items that Joint Commis-

sion on the Accreditation of Healthcare Organi-
zations’ surveyors examine, according to home
health managers who recently have undergone
accreditation surveys. (See description of
National Patient Safety Goals, p. 4.)

“Our surveyor focused upon safety and looked
at specific items such as how we ensured the safety
of patients on oxygen,” says Sharon Darnall, RN,
director of Crittendon Health System’s Marion
(KY) Home Health. 

The surveyor examined the agency’s process
for teaching oxygen safety to both patients and
staff members, she explains. 

“The surveyor did make one site visit that was

January 2004 / HOSPITAL HOME HEALTH® 3



for a patient on oxygen,” Darnall adds.
During the site visit, the surveyor talked with

the staff member as well as the patient, she says.
“She stayed during the entire visit with the RN,
then went on another personal care visit with one
of our aides.” 

The surveyor also questioned staff members
and observed infection control practices, espe-
cially the use of hand gels and hand washing, 
she adds. 

Infection control also was at the top of the list for
the surveyor who visited Home Care Providers in
Burlington, NC. “The surveyor was very interested
in our hand-washing policy, especially for nurses

providing wound care,” says Dottie Moseley, RN,
BS, MPH, director of the home health agency.
During one of the surveyor’s site visits, the nurse
had to change dressings on three wounds. 

“The nurse washed her hands prior to begin-
ning wound care and changed gloves for each
wound, but she didn’t wash her hands between
caring for each wound,” she says. 

Because the surveyor did not see this as a trend
throughout the agency, she merely suggested to
Moseley that hand-washing and wound-care
techniques be reviewed with all staff members. 

Moseley’s agency did receive a Type 1 recom-
mendation when the surveyor discovered that in
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JCAHO focuses on home 
health patient safety goals
Goals evaluated during unannounced visits

Since January 2003, the Joint Commission on 
the Accreditation of Healthcare Organizations

requires that all accredited home care organizations
implement recommendations associated with National
Patient Safety Goals that are relevant to the services
the agency provides. Compliance with the goals will
be evaluated during all unannounced and regularly
scheduled surveys.

The 2004 National Patient Safety Goals are:

1. Improve the accuracy of patient identification.
A. Use a least two patient identifiers whenever

taking blood samples or administering medica-
tions or blood products.

B. Prior to the start of any surgical or invasive
procedure, conduct a final verification process
to confirm the correct patient, procedure, and
site, using active communication techniques.

2. Improve the effectiveness of communication
among caregivers.
A. Implement a process for taking verbal or tele-

phone orders or critical test results that require
a verification read back of the complete order
or test result by the person receiving the order
or test result.

B. Standardize the abbreviations, acronyms, and
symbols used throughout the organization,
including a list of abbreviations, acronyms, and
symbols not to use.

3. Improve the safety of using high-alert 
medications.
A. Remove concentrated electrolytes from patient

care units.

B. Standardize and limit the number of drug con-
centrations available in the organization.

4. Eliminate wrong-site, wrong-patient, wrong-
procedure surgery.
A. Create and use a preoperative verification 

process, such as a checklist, to confirm that
appropriate documents (e.g., medical records,
imaging studies) are available. 

B. Implement a process to mark the surgical site
and involve the patient in the marking process.

5. Improve the safety of using infusion pumps.
A. Ensure free-flow protection on all general-use

and patient-controlled analgesia intravenous
infusion pumps used in the organization.

6. Improve the effectiveness of clinical alarm
systems.
A. Implement regular preventive maintenance

and testing of alarm systems.
B. Ensure that alarms are activated with appropri-

ate settings and are sufficiently audible with
respect to distances and competing noise
within the unit.

7. Reduce the risk of health care-acquired
infections.
A. Comply with current Centers for Disease Control

and Prevention hand hygiene guidelines. 
B. Manage as sentinel events all identified cases

of unanticipated death or major permanent
loss of function associated with a health care-
acquired infection.

(For more information about the National Patient
Safety Goals, including frequently asked questions
as well as acceptable alternatives to compliance
with the goals, go to www.jcaho.org/accredited+
organizations/patient+safety/index.htm.)  ■



three of the 40 patient records examined, the staff
used a pulse oximeter but did not have a physi-
cian order for its use. 

“We consider a pulse oximeter a normal method
of obtaining a vital sign for our patients, but it is a
device that requires a physician order so we are
making sure we get the order ahead of time,” says
Moseley. 

The agency now has changed physician orders
to include pulse oximetry as standard protocol
included in all new patient admissions, she adds.

During the home visits, Moseley’s surveyor
questioned patients about their understanding of
medications and pain management. 

“She was very focused on pain management
and wanted to make sure the patient and nurse
talked about pain and explored options for man-
aging it,” Moseley says.

The surveyor also talked with staff members,
but the interviews differed from survey inter-
views in the past, she adds. 

“The surveyor was interested in communica-
tions between different disciplines, so she inter-
viewed groups of staff members from different
disciplines at the same time,” Moseley explains. 

Questions posed to the group addressed topics
such as continuing education, orientation, han-
dling difficult patients, and communicating with
each other about a particular patient’s care, she
explains. “The interviews were very relaxed, non-
threatening, and informative, she adds. 

Unique emergency plan impresses surveyors

While all home health agencies have some sort
of emergency plan, even if it is a part of the hos-
pital’s plan, the surveyor at Marion Home Health
was impressed with Darnall’s plan. 

“She told me that she was glad to see that we
didn’t just rely upon the hospital plan,” notes
Darnall. “We took the hospital’s emergency plans
and expanded them to reflect our own unique sit-
uation that has our employees working indepen-
dently in patient homes and traveling between
patient homes,” she says. 

The surveyor complimented Darnall on taking
the extra step to ensure that the plan addressed
her employees’ and patients’ needs specifically.

[For more on home care survey tips, contact:
• Sharon Darnall, RN, Director, Marion Home

Health Services, Crittendon Health Systems, P.O.
Box 386, Marion, KY 42064. Phone: (270) 965-
2550. E-mail: sdarnall@crittendon_health.org.

• Dottie Moseley, RN, BS, MPH, Director, Home
Care Providers, Alamance Regional Medical Center,
2732 Anne Elizabeth Drive, Burlington, NC 27216.
Phone: (336) 538-8500. Fax: (336) 538-8598.]  ■

PPR options developed
by Joint Commission
Options available when legal issues arise

Even before the new survey process goes 
into effect, the Joint Commission on the

Accreditation of Healthcare Organizations has
created options to the self-assessment portion 
of the survey.

The periodic performance review (PPR) is an
integral part of the new accreditation process that
debuts this year, but health care attorneys and
risk managers are afraid that information uncov-
ered in this proprietary self-assessment may be
discoverable information in some cases where the
organization is facing a lawsuit.

The concern does not apply to all states equally,
says Harold Bressler, general counsel for the Joint
Commission. In fact, the law is not clear in any
state, which means that different attorneys in each
state might interpret their risk differently, but there
was enough concern that the Joint Commission
put together a task force to develop options to the
PPR, he adds. 

The Legal Issue Task Force comprised repre-
sentatives from the Joint Commission, the
Chicago-based American Hospital Association
(AHA), and state hospital associations from
Alabama, Connecticut, New Jersey, and South
Carolina, Bressler says.

“The greatest concern came from hospitals, 
but the options we developed are applicable to all
organizations, including home health agencies,”
says Michael Kulczycki, ambulatory accredita-
tion program executive director for the Joint
Commission. 

Although the PPR is not a public document,
and, in fact, surveyors don’t have access to the
PPR, some organizations were concerned that an
opposing attorney in a legal action may be able to
obtain the information, he explains. 

“The PPR is designed as a ‘no-harm’ method
for home health agencies to conduct a self-assess-
ment as to compliance with accreditation stan-
dards and correct any deficiencies prior to their
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standard survey,” Kulczycki points out.
“We created these options for the times that an

organization may be vulnerable to a legal action,”
he adds. 

Option 1

Option 1 is designed to address the “waiver of
confidentiality” that could be implied if the home
health agency, or other health care organization,
shares self-assessment information with the Joint
Commission, explains Maureen Mudron, Wash-
ington counsel for the AHA. Option 1 enables the
organization to:
• perform the midcycle self-assessment and

develop a plan of action and measure of suc-
cess for areas in which accreditation standards
were not met;

• attest that the foregoing activities have been
completed but, for substantive reasons, advice
has been given to the organization not to sub-
mit its self-assessment or plan of action to the
Joint Commission;

• discuss standards-related issues with Joint
Commission staff without identifying specific
levels of standards compliance;

• provide measures of success to the Joint Com-
mission for assessment at the time of the com-
plete on-site survey.

Option 2

The second option addresses concerns that dif-
ferent states describe protected information specif-
ically enough to make the information included in
a self-assessment fall outside the protected classifi-
cation, Mudron says. 

Under Option 2, the organization can:
• decline to conduct a midcycle self-assessment;
• undergo an on-site survey that is approxi-

mately one-third the length of a full survey at
the midpoint of the organization’s accredita-
tion cycle;

• develop and submit a plan of action for defi-
ciencies found in the midcycle survey;

• provide measures of success at the time on the
complete on-site survey.
“Organizations choosing the second option

will have to pay a fee to cover the costs of the sur-
vey, but we have not yet decided what those fees
will be,” Kulczycki states. 

If an accredited organization chooses one of
the two options to the PPR, it is not necessary to
give reasons, he says. 

The choice is made on-line through the Joint
Commission’s self-assessment form, with the per-
son filling out the form stating that the organiza-
tion chooses one of the options, according to
Kulczycki. 

“The chief executive officer of the organization
must also attest to the choice of the option rather
than the PPR,” he adds.

“These options were developed to address a
worst-case scenario for a Joint Commission-
accredited organization,” Kulczycki explains.

“We don’t expect a large number of organiza-
tions to choose them, but we want them to be in
place so that we don’t jeopardize the PPR process
for everyone,” he says. “PPR is a convenient and
important tool for health care managers to audit
their continual compliance with standards.”

[For more information on PPR options, contact:
• Michael Kulczycki, Executive Director, Ambula-

tory Accreditation Program, Joint Commission on
the Accreditation of Healthcare Organizations, One
Renaissance Blvd., Oakbrook Terrace, IL 60181.
Phone: (630) 792-5290. E-mail: mkulczycki@
jcaho.org.

• Harold Bressler, General Counsel, Joint Commis-
sion on the Accreditation of Healthcare Organiza-
tions, One Renaissance Blvd., Oakbrook Terrace, IL
60181. Phone: (630) 792-5672. E-mail: hbressler@
jcaho.org.]  ■

Do hospitals offer choice
of home care services?
It’s the law, but no one’s looking yet

Discharge planners at some facilities apparently
are either unaware of — or are ignoring — a

federal requirement that hospitals offer patients a
choice of home care providers and that they tell
patients when there is a financial interest between
the hospital and an agency to which the patient is
being referred.

Despite clear provisions to that effect under 
the Balanced Budget Act (BBA) of 1997, several
sources say they are aware of hospitals that rou-
tinely refer patients to an affiliated home health
agency for care, without either mentioning the
other providers that are available or disclosing
the connection between agency and hospital.

At the other end of the spectrum, are hospitals
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that have a clear, proactive policy in place for
ensuring that patients are aware of their home
care options.

Repercussions to come?

The good news for noncompliant hospitals is
that repercussions aren’t likely to be felt until at
least sometime next year, which looks to be the
soonest that any type of monitoring process
could be in place.

“We had so many provisions [of BBA] to imple-
ment that it’s taken a long time catching up with
all of them,” according to a spokesman from the
Centers for Medicare & Medicaid Services (CMS).
No further action has been taken following the
publication of a proposed rule in the Nov. 22, 2002,
Federal Register, he says. The comment period
ended Jan. 21, 2003.

“A draft version of the final regulation is in the
clearance process here,” the spokesman adds, but
he says the rule then will have to be cleared by
the Department of Health and Human Services
(HHS) and the Office of Management and Budget
(OMB). It’s not uncommon for just the OMB piece
of the process to take 90 days, he explains.

The interest and concerns expressed by the
home care industry in CMS’s Open Door Forums
provided the impetus for the rule-making process,
the spokesman says.

Once the rule is in place, he notes, hospitals
will be required to begin submitting data on their
post-acute care referrals and will be monitored on
their actions.

That day can’t come soon enough for Ann
Bender, MHA, RNC, CMC, owner, president, and
CEO of Private Care Resources Inc., in Duncans-
ville, PA. “[Discharge planners] need to realize
there is a requirement there to offer options to the
patient,” she says. 

Bender, whose company provides home care
services, says she experienced the situation first-
hand when her mother was hospitalized in 2002. 

First, Bender says, she had to cancel arrange-
ments that had been made to have home health
care provided by the hospital-affiliated agency.
Then, when she arrived to pick up her mother,
she learned the equipment needed had been
ordered from the durable medical equipment
(DME) company connected with the hospital,
she continues.

“I said, ‘Who made the choice?’ and the nurse
said, ‘We thought it would be convenient.’”

When the nurse didn’t seem to understand the

reason for her concern, Bender says, she decided
to handle the matter after getting her mother
home. “I called the DME company and said,
‘Come get your stuff,’ and then I called the com-
pany I wanted.”

Four requirements

Section 4321 of the BBA, Nondiscrimination 
in Post-Hospital Referral to Home Health Agencies
and Other Entities, paragraph (a), Notification of
Availability of Home Health Agencies and Other
Entities as Part of Discharge Planning Process, has
four requirements:
1. Hospital staff must provide patients referred

for home health with a list of agencies avail-
able in the area where patients reside (Pub.
No.105-33, Sec. 4321, 111 Stat. 394, 1997).

2. Agencies formally must request each hospital
to list them as available for service delivery.

3. Hospitals may not specify or otherwise limit
qualified agency providers.

4. Hospitals must tell a patient when there is a
financial interest between the hospital and
agency if the patient is referred to that agency.
In the case of the hospital she dealt with, says

Bender, “I’m sure [the nurses handling the dis-
charge] are not aware [of the federal require-
ment]. Their directive is, ‘You refer to our own.’”

Patients leaving the hospital, meanwhile, often
are not in the best frame of mind to take a proac-
tive approach in arranging their care, she says,
and may say something such as, “Who do you
think I should use? Just set it up.”

In contrast to the hospital Bender describes,
discharge planners at Mt. Ascutney Hospital and
Health Center in Windsor, VT — and throughout
that state — with the best intentions of following
the BBA directive find themselves facing an
unusual challenge.

The state of Vermont requires all home care ser-
vices to be offered through local Visiting Nurse
Agencies (VNA), with the aim of providing quality
care to all levels of need, regardless of insurance
status, explains Cheryl Briere, RN, CCM, director
of case management at Mt. Ascutney. As a result,
there is no choice for patients who require home
care services.

“Every state may have different regulations”
concerning home care, she points out.

Neighboring New Hampshire, where Briere
worked for most of the past 10 years, “is totally
different,” she adds. “It allows for-profit nurse
staffing agencies to compete with the VNA, 
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giving patients several choices for home care
services.”

The particular difficulty Vermont discharge
planners face, Briere says, stems from two things:
“The patients being discharged are more complex
than ever before, and due to staffing shortages,
the VNA often is unable to offer as much care as
might be requested.” 

As part of a quality improvement process, she
adds, Mt. Ascutney case managers have been
making follow-up telephone calls to patients
within a few days of discharge to determine if
home care services have been initiated.

“We have cases in which the patient does not
receive services within the appropriate time,”
Briere notes. “If we order physical therapy three
times a week, we get it two times a week.”

Her department is wrapping up six months of
data collection, she says, and will sit down with
VNA representatives to identify problem areas
and possible solutions. 

Further complicating care delivery, she says, is
the rural nature of the state. “It often takes two
hours to get to somebody’s house.

“If care is not available, and if there is no
choice,” Briere adds, “how do you advocate for
the patient for the appropriate level of care?” As
for other post-acute services — such as intra-
venous infusion and chemotherapy or total
parental nutrition — Mt. Ascutney case managers
are able to offer some choice to patients, she says,
although nursing services associated with these
therapies still must be delivered by the local
VNA.

“We say, ‘Here are your choices,’” she notes,
“and if the patient doesn’t have a preference, we
can offer suggestions, can say, ‘We had great suc-
cess with this company,’ because there are those
that provide better service for a particular item
and still meet the criteria for patient choice.”

Implementing policy

To ensure its compliance with the BBA regula-
tion, Briere says, Mt. Ascutney already has imple-
mented a policy and procedure for post-acute
care referrals. 

Patients are given a list of available vendors
from which to select and are asked to sign a doc-
ument saying they’ve been given that choice, she
adds.

A small, rural critical access hospital with 
a rehabilitation unit as well as acute care beds,
Mt. Ascutney finds itself on the other side of the

referral equation, Briere points out, when an area
hospital refers patients to its rehab unit.

“As a critical access hospital, we’re allowed to
have a total of 25 beds and no more than 15 acute
care beds, so we can bring in rehab patients to fill
in the difference,” she explains. Because of the
hospital’s space constraints, Briere says, some-
times there is a backlog of referrals.

That puts her in the position of reminding 
the referring hospital’s staff of the need to offer
patients other rehab choices or, if appropriate,
home care, she notes.

Supplying choices in an unbiased manner

At OSF Saint Anthony Medical Center in
Rockford, IL, discharge planners offer the full
range of post-acute care options to patients,
explains Joyce Nicklas, RN, MBA, director of
quality/care management.

“When staff go in to interview patients
[regarding post-discharge care], we just give
them the names of all we’re aware of,” Nicklas
says. 

“We let them know there’s a choice, and ask
them if there is an area — like a mileage range —
that would be their first choice. Then we give
them the list of agencies that are in that radius,”
she adds.

The home care agencies are in alphabetical
order, Nicklas notes, which means the hospital-
affiliated agency, the name of which begins with
“OSF,” is far down the list. “We tell them up front
it is affiliated with the hospital but that they have
no obligation to use it.”

To keep the process objective, Nicklas says,
patients are asked what they are looking for in 
a home care provider, and are encouraged to
check agency web sites and rankings given by
the Chicago Sun-Times and other entities. “We
also tell them to talk to their physician, so we’re
not imposing [our views],” she adds.

The process is so evenhanded, Nicklas says,
that the affiliated agency — far from having the
majority of hospital referrals — gives the feed-
back that it isn’t receiving very many patients
from that source. 

When hospitals fail to abide by the BBA rules,
she suggests, it may have to do with the disci-
pline that is handling the process, as well as with
a lack of training.

Social workers — who coordinate referrals at
Saint Anthony’s — tend to be more in tune with
such directives than are nurses, Nicklas says.
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“At some hospitals, what they call case man-
agement — and the training that goes into it — is
so varied,” she points out. “A general staff nurse
or someone who has not worked on the case
management side of things may not be aware
that [the BBA directive] is out there.”  ■

Temp worker’s mistake
costs a life and $800,000
Be careful with subcontract home health help

Unable to care for herself, a Parkinson’s dis-
ease patient contracted for services provided

in her home, including meal preparation. One
day, the home health company contracted to care
for the patients was short-staffed and subcon-
tracted with a temporary personnel agency. 

The temporary employee served the woman a
meal that violated her dietary restrictions, and
the patient choked to death. The patient’s estate
brought suit, and the jury returned a verdict of
$800,000 against the home health provider; the
estate settled confidentially with the temporary
personnel agency.

The decedent in this case suffered from
Parkinson’s disease and was unable to fully
care for herself. With no family to assist with
her care, she brought in a home health services
company. 

Parkinson’s disease caused her difficulty in
swallowing, leading the home health services
company to prepare her meals according to spe-
cific feeding and dietary restrictions.

The temporary employee assigned to care for
her did not know she had difficulty swallowing
and was unaware of her dietary restrictions. 

Serving a deadly meal

The temp, at the patient’s request, served the
woman menudo, a hearty and spicy Mexican
soup made with tripe, calf’s feet, chile peppers,
hominy, and seasonings. In the middle of her
meal, the woman choked to death.

The decedent had no surviving spouse or chil-
dren, but her estate brought forth an estate claim
against the home health provider and the temp
agency, claiming negligent hiring, negligent
supervision, and improper care. 

The plaintiff’s position was that the meal should

never have been served, that the home health
provider failed to provide the temp with adequate
information regarding the patient’s condition and
special needs, and that the home health provider’s
overall care was severely lacking.

The home health care provider raised a variety
of defenses. It claimed that it provided only per-
sonal assistance services, not true home health
services. It also maintained that the decedent
demanded menudo, which was served properly,
and that the patient’s death resulted from a natu-
ral condition, not from the food intake. 

Lastly, the home health company claimed that,
if there was negligence, it was the subcontractor
that was the negligent and culpable party. The
temporary personnel agency failed to make an
appearance in court.

The jury returned a verdict for the plaintiff in
the amount of $800,000 against the home health
company. The case against the temp agency was
later settled for an undisclosed sum.

What does this mean for you?

This client contracted with the home health
agency for certain services, and the agency had a
responsibility to obtain and maintain particular
information about the client. 

In the event the home health agency, or any
organization, subcontracts with another organiza-
tion to provide care or services in its stead, the con-
tracting organization has a responsibility to pass on
any and all information to the contracted party. In
such cases, the contracting party, in this situation
the home health agency, still retains the responsibil-
ity for the client, says Leilani Kicklighter, RN,
ARM, MBA, CPHRM, CHt, director of risk man-
agement services for the Miami Jewish Home and
Hospital for the Aged.

Even if this client contracted only for activities
of daily living and meal services, the home health
agency still should have provided supervisory
oversight, especially when the assigned person-
nel is unfamiliar with a client’s needs.

Specifically, it was known that this client had
difficulty swallowing as a result of Parkinson’s
disease. 

“Special care of diet and feeding is very impor-
tant when caring for anyone with swallowing dif-
ficulties,” Kicklighter says. 

“Serving thickened liquids and complying
with other dietary requirements are necessary.
This information should have been made avail-
able to the temporary staffing agency, which
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would then have had a responsibility to pass it
on the temporary personnel assigned to this
client,” she continues.

The temporary staffing agency should have
taken this need into consideration when selecting
and assigning the personal assistant to this client.
“Furthermore, the home health agency had a
responsibility to outline certain qualifications and
responsibilities required of the person assigned,”
adds Kicklighter. 

In this matter, it is uncertain if the client was
capable of understanding the swallowing dan-
gers in certain foods when she demanded a par-
ticular meal be prepared. 

“The home health agency should have advised
the temp agency companion to call for clarification
of issues that might arise, such as the client’s insis-
tence for a certain meal that proved to be inappro-
priate. It may have been that the patient client
realized that this was not a regular employee, and
therefore the patient knew that she could try to
break the rules, but should not have been allowed
to do so,” Kicklighter notes. 

“In view of the fact that the client was known
to have a swallowing problem, the home health
agency should have made sure there was a suc-
tion machine available in the client’s home and
that any and all staff members who took care 
of this client were trained in using the suction
machine and in the Heimlich maneuver in the
event of choking,” she explains.

Swallowing difficulties are complications in
many diseases and conditions and are a recog-
nized potential problem in the elderly, espe-
cially those with Parkinson’s disease. Health
care providers must be aware of these dangers
of choking, learn methods to minimize them,
and be prepared to intervene when choking
occurs, regardless of the setting.

“[A hospital or agency] risk manager should
review the process and content of the communi-
cation between the admissions intake personnel
and the caregiving staff in the field. Systems
should be set up to accomplish this same process
in the event temporary staff are utilized. 

“Many organizations develop working rela-
tionships with temporary staffing agencies. Risk
managers should work with administration to
decide whether it would be in the organization’s
best interest to contract with the temp agency.
Such a contract might set out the responsibilities
for each party that could address some of the
issues described in this scenario,” Kicklighter
concludes.  ■

Providers have recourse
when MCOs don’t pay
By Elizabeth E. Hogue, Esq.
Burtonsville, MD

Home care providers and patients remain con-
cerned about the decisions that managed

care organizations (MCOs) and other payers
make about whether to pay for care. Both groups
often perceive that the true decision makers
about treatment may be payers, not providers.
This perception has resulted in a number of law-
suits against payers related to payment denials.

To date, one of the defenses raised by some
payers has been that providers and patients 
are not allowed to sue them for these com-
plaints because their claims are pre-empted by
the Employee Retirement Income Security Act
(ERISA), a federal law that governs employee
benefit plans. 

Specifically, payers argue that the claims of
providers and payers are matters of state law.
Consequently, some payers have argued that the
federal statute that governs ERISA controls the
outcome of such claims even though the statutes
may be silent on issues related to these claims
and precludes providers and patients from suing
payers.

Setting precedent

In the case In Home Health Inc. v. Prudential
Insurance Co. (CA 8 No. 95-3974, Dec. 2, 1996), a
home care provider claimed that Prudential, as
the third-party administrator for a group health
plan, negligently misrepresented a patients’ cov-
erage status. 

Specifically, In Home Health claimed that
Prudential falsely informed the provider that a
patient covered by one of the employees benefit
plans it administered had not reached the plan’s
$1 million lifetime maximum benefit limit. In
reliance on this information, the agency provided
services to the patient worth $40,000.
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This is a familiar dilemma for providers. Staff
members routinely verify the eligibility of patients
for services under benefit plans. In response, it is
common for payers to indicate that patients are
eligible for services under particular benefit plans.
Based upon this verification, providers routinely
initiate and continue to provide needed services. 

Subsequently, payers retrospectively may deny
payment on the basis that patients, in fact, were
ineligible for the benefits they claimed and that
were verified by the payer. Providers, under-
standably, are extremely concerned about this
type of retrospective denial because thousands 
of dollars may be lost despite precautions taken
by staff.

Nonetheless, the position of many payers is
that providers must bear the loss even though
they acknowledge that they initially verified the
eligibility of patients. They often point out that
they may lack accurate information for a variety
of reasons. 

Although apparently not a factor in the case,
payers and administrators frequently claim that
employers do not always inform them promptly
when patients are no longer employed or are dis-
enrolled for other reasons.

In Home Health was on the receiving end of a
retrospective denial of this type. This provider
decided that it would not sit still for this kind of
treatment from Prudential and sued to collect the
payments due for services that were provided. 

During the trial, the judge dismissed the
provider’s complaint. Prudential claimed that
ERISA preempted the provider’s claim. The
judge reasoned that, if the provider’s claim was
granted, the money paid to it would have an
economic impact on the plan by requiring pay-
ment of benefits beyond its coverage limits.

The appeals court, on the other hand, reversed
the decision of the trial court and sent the case
back to the lower court for further consideration.
In doing so, the court first noted that the majority
of appeals courts that have ruled on this issue
have decided that ERISA does not pre-empt such
claims.

The court also based its decision to reject

Prudential’s argument of preemption by ERISA
on the fact that In Home Health’s suit was that 
of an independent entity seeking damages for
alleged misrepresentation, not plan benefits on
behalf of a plan beneficiary. 

As such, any damages paid would come from
Prudential as the third-party administrator, not the
plan itself. The court further said that just because
an ERISA plan is involved in a case does not auto-
matically mean that the claims are pre-empted.

In addition, the court noted that the provider’s
claim of negligent misrepresentation would not
affect any provision of the ERISA plan involved
nor would it impose new administrative duties
on Prudential. It also would not affect relation-
ships between the primary parties to the ERISA
plan or have any adverse economic impact on the
ERISA plan itself.

The court also based its decision on the fact
that the underlying legislative purpose of ERISA
is to protect the interests of employees and their
beneficiaries in employee benefits. 

If the court adopted Prudential’s arguments,
according to the judge, providers may be reluc-
tant to render services unless beneficiaries pay 
in advance. Such a result clearly would defeat
congressional intent.

This last argument may point providers in the
direction of future resolution of this issue of ERISA
preemption. Specifically, courts likely are to con-
tinue to reject claims of preemption by payers in
the future. 

The ERISA statute was enacted by Congress
long before the role of payers changed so dramati-
cally. The court’s analysis that the ERISA statute
was never intended to address issues such as those
raised by the provider in this case is very strong.

In short, providers do have recourse when
MCOs and other payers fail to pay their claims.
They should not hesitate to pursue them.

[A complete list of Elizabeth Hogue’s publications is
available by contacting: Elizabeth E. Hogue, Esq., 15118
Liberty Grove, Burtonsville, MD 20866. Phone: (301)
421-0143. Fax: (301) 421-1699. E-mail: ehogue@
comcast.net.]  ■
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CE objectives

After reading each issue of Hospital Home
Health, the reader will be able to do the

following:
1. Identify particular clinical, ethical, legal,

or social issues pertinent to home health
care.

2. Describe how those issues affect nurses,
patients, and the home care industry in
general.

3. Describe practical solutions to the prob-
lems that the profession encounters in
home care and integrate them into daily
practices.  ■

CE questions

For more information on the CE program, contact
customer service at (800) 688-2421.

1. According to Greg Solecki, vice president of
Henry Ford Health Care in Detroit, why does
the aging work force create a need to carefully
evaluate new technology and equipment for
field personnel?
A. Older employees don’t like new technology.
B. A greater reliance on technology increases

the risk of documentation errors.
C. The weight and size of new equipment can

increase the risk of employee injuries.
D. Patients are not comfortable with computer-

ized equipment.

2. Why did the Joint Commission develop options
to the periodic performance review, according
to Harold Bressler, general counsel for the
organization?
A. Organizations that scored well in last survey

don’t need to conduct self-assessment.
B. Some organizations don’t have resources

necessary for the process.
C. Other types of benchmark studies effectively

can replace periodic performance review.
D. Some organizations were concerned that

sensitive information could become discover-
able in a legal action.

3. According to Sharon Darnall, RN, director of
Crittendon Health System’s Marion (KY) Home
Health, what aspect of her emergency pre-
paredness plan impressed her accreditation
surveyor?
A. It was included in all new admission packets.
B. Darnall used the hospital’s plan because it

was developed already.
C. Darnall expanded the hospital’s plan to

reflect home health specific issues.
D. The plan was developed independently of

the hospital plan.

4. According to Section 4321 of the Balanced
Budget Act of 1997, Nondiscrimination in Post-
Hospital Referral to Home Health Agencies and
Other Entities, hospital staff must provide patients
referred for home health with a list of agencies
available in the area where patients reside.
A. true
B. false

Answer Key: 1. C; 2. D; 3. C; 4. A


