
Third-party mediators help hospital
save time and money on disputes
Settlements in 80% of mediated cases, at a fraction of the cost to hospital

Alternative dispute resolution, or mediation, has been used in a
variety of settings to bring people to a reasonable agreement
without having to go through a long and expensive court case,

but the idea has not taken hold in the health care arena. Some hospitals
are finding out now that the idea is worth committing to because it can
greatly decrease the hassle and potential expense of medical malprac-
tice cases and other disputes.

Rush-Presbyterian-St. Luke’s Medical Center in Chicago is a pioneer
in using mediation for medical malpractice, adopting the concept in a
big way and proving that the idea can work just as well for the weighty
issues of health care as it does for divorce or a traffic accident. The sys-
tem can eliminate much of the confrontation and antagonism that seems
inherent in pursuing cases through the court system, says Max Douglas
Brown, JD, general counsel at Rush. 

“Mediation, by its very nature, is less confrontational than jury trials,“
Brown says. “The environment in which mediations take place is very
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Executive Summary
Subject:
Alternative dispute resolution is proving to be a useful way to resolve medical mal-
practice lawsuits and other disputes, offering much faster resolution and the possi-
bility of a substantially lower payout than might be expected in court.
Essential points:
❏ Mediation still is catching on, but some hospitals have made it a major compo-

nent of their risk management programs.
❏ Most plaintiffs and their attorneys are agreeable to participating in alternative

dispute resolution.
❏ For a mediation program to work, you must get the support of lawyers in your

community.



positive and a major factor in the success we have
had.”

Rush began the mediation program in 1995 in
response to the unpredictability of jury trials.
(See p. 127 for more on how Rush got involved
in mediation.) Since then, 47 malpractice cases
have been mediated with an 80% success rate;
that means the dispute was settled with some
agreement between the parties, usually quickly
and relatively easily. In most cases, the payout
was considerably less than might have been
ordered by a jury, Brown says.

A jury trial might require days or weeks of
work, in addition to all the preliminaries, and the
total cost for just a typical malpractice case might
be $25,000, Brown says. Mediation, on the other
hand, usually takes about five hours once the
parties sit down to talk and costs less than $5,000. 

“Jury trials for medical malpractice cases are
increasingly long, expensive, often combative,
and unpredictable,” he says. “In addition, no cri-
teria exists to determine the monetary value of a
life or loss of limb in trials, and plaintiffs have
been awarded unlimited amounts of money.
However, with mediation, the award is more con-
trollable and a more realistic value can be given.”

Important to get support of local attorneys

Rush’s mediation program relies on 25 of the
Chicago area’s most prominent trial lawyers and
judges to act as mediators. They all attended a
two-day mediation training course. The lawyers
were recruited by Jerome Lerner, JD, a retired
Cook County, IL, circuit court judge who now
acts as the mediation consultant for Rush’s pro-
gram. Before retiring, Lerner presided over more
than 300 cases, many of them medical malprac-
tice cases.

The judge says hospitals are missing an oppor-
tunity to reduce the costs associated with medical
malpractice cases if they do not pursue media-
tion. Many other industries pursue mediation of
disputes on a regular basis, but the medical com-
munity has been slow to adopt the practice, he
says.

“For any industry, mediation allows you to
project the outcomes and costs of these disputes
and to provide a satisfactory resolution,” he says.
“The dispute can be resolved for the patient who
believes he has been injured and for the hospital
that believes there is some basis for settling the
matter amicably. It also determines the outcome
with a certainty.”

Lerner says networking with local attorneys is
important to making a mediation program work.
Without the confidence of attorneys who may
bring a case against the hospital, cases will never
make to the mediators.

“You have to get their interest and acquies-
cence in the program,” he says. “If they’re not
interested or [are] suspicious of why you’re doing
it, they just won’t participate. There are still many
lawyers out there who don’t understand the pro-
gram and think it’s a just way for the hospital to
win. When you really explain it to them, they
usually think differently.”

The mediation process begins with both parties
and their counsels voluntarily agreeing to partici-
pate in the program. Rush invites the plaintiff’s
counsel to select either a retired judge or two
attorney mediators, one from the plaintiff’s bar
and one from the defense bar. The two parties
exchange pre-conference submissions that
include a statement of facts, description of the
injury, special damages, and past and future
expenses.

Then the parties select a neutral location for
the mediation to take place. “It has to be a non-
confrontational, very neutral setting,” Lerner
says. “Not at the hospital or one of the attorneys’
offices. We often use a club downtown that has
many rooms available for meetings.”

At the meeting, each party is given an opportu-
nity to present its case and then the mediators
meet individually with the parties. Afterward,
the parties reconvene to conclude their negotia-
tions. Not all negotiations result in a final resolu-
tion, but the program has a high success rate.
Any resolution the parties agree to at the meeting
is legally binding.

“We have found that the parties involved in
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mediations have accepted and appreciated the
process as a means to bridge the chasm of con-
flict in a spirit of accommodation,” Lerner says.
“The mediators who have conducted these medi-
ations have demonstrated the capacity to assist
the parties in achieving a mutually satisfactory
settlement, a role in contrast with that which
they would ordinarily assume in the win-lose
track of litigation.”

Lerner says the mediation usually begins in 
the morning and is completed by the end of the
day, in less time than it takes to pick a jury. 

Two mediators are better than one

Using experienced medical malpractice
lawyers as mediators is important, Lerner says.
Because they are familiar with the territory, they
can address disputes much more quickly and
fairly than other legal professionals, he says. And
he says it is crucial to use two attorneys from the
plaintiff and defense bars as co-mediators, except
when a retired judge is available, because they
will ensure that both parties are treated fairly. 

“It’s a synergistic combination,” Lerner says.
“They work so well together when you get two
individuals who have been practicing on oppo-
site poles of a dispute. It’s bound to bring about
an inquiry that is so much more reliable. If you
had one mediator, you might wonder if he or she
is biased toward the plaintiff or the defense. With
two, you can feel so much more confident about
the outcome.”

The Rush program encourages the plaintiff to
pick both of the mediators. That lends some assur-
ance that the mediation program is an honest
attempt at dispute resolution, rather than a big
powerful hospital’s attempt to railroad the plain-
tiff into an agreement. Lerner says most plaintiffs
agree to the mediation when it is suggested,
largely because they can see the benefits of a fast,
less expensive resolution just as well as the hospi-
tal can.  ■

Constant legal work led
Rush to pursue mediation

With a hospital as large and busy as Rush-
Presbyterian-St. Luke’s Medical Center,

legal disputes are just a routine part of hospital
operations. The hospital’s constant involvement
in lawsuits led officials to pursue mediation as a
better way to end the disputes.

Rush is a major tertiary care center with 978
beds and annual revenues of more than $638 mil-
lion, according to figures provided by the hospi-
tal. The hospital is self-insured for professional
liability and comprehensive general liability
risks. The self-insured retention limits are $2.5
million per occurrence and $3 million for birth
injuries, with no annual aggregate. There is an
additional $55 million of coverage beyond the
self-insured retention.

On a typical day, Rush is defending between
175 and 200 pending tort cases, says Max Douglas
Brown, JD, general counsel at Rush. Ninety per-
cent of those cases are medical practice. Another
30 or so cases will be filed each year. An average
year will see Rush take about six cases to trial,
with 80% of those resulting in a defense verdict 
or a hung jury, Brown says.

Why Rush likes mediation

Rush’s experience with pending trials is in line
with other large hospitals in the Chicago area, but
it nonetheless can be a terrible drain on resources.
That, along with certain trends in Chicago litiga-
tion, prompted Rush to pursue mediation, Brown
says. He cites these trends that also made media-
tion attractive:

• Most cases against Rush already were being
settled without a trial. 

• Jury trials in Cook County, IL, had become
“extraordinarily long, expensive, combative, and
unpredictable.” It was not unusual for cases to
take seven years to resolve in court, and addi-
tional years could be tacked on for appeals and
post-trial motions.

• Juries were becoming increasingly suscepti-
ble to emotional manipulation and appeals to
race, sex, age, and socioeconomic status. 

• The Cook County tort system was becoming
increasingly difficult for defense attorneys, with
what Brown calls a decided bias toward the
plaintiff.  ■
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Mediation is sought 
when outlook is risky

Even though its mediation program is success-
ful, that does not mean Rush-Presbyterian-St.

Luke’s Medical Center in Chicago submits all
medical malpractice cases or other lawsuits for
mediation. When hospital officials think the case
is highly defensible, they may decided to press
forward with a defense in court. 

The mediation program is most useful for the
many cases in which the defense is a little more
iffy or the potential payout means a jury trial is
just too risky, says Max Douglas Brown, JD, gen-
eral counsel at Rush. That decision is made well
before the case is prepared for trial, so the hospi-
tal saves a substantial sum on attorneys’ fees
regardless of the payout. Mediation requires less
preparation and documentation than a malprac-
tice trial, so the dispute can be resolved at a much
earlier stage before both sides spend a lot of
money.

Brown says these six factors are studied when
deciding whether to suggest mediation for a case:

1. Do the parties and their attorneys genuinely
desire prompt resolution?

2. Is the medical center willing to offer a mone-
tary settlement?

3. Have both parties researched their cases well
enough that they will be capable of resolving the
dispute in mediation?

4. Would continuing discovery be costly and
mostly just a formality, not adding much more
information?

5. Are there unpredictable factors that make
the outcome of jury trial difficult for either side to
anticipate?

6. Can the parties work toward resolution in 
a reasonable manner? For instance, mediation
may be difficult if the parties have a bad history
from previous legal encounters or already have
reached an impasse in negotiations.

The more those questions can be answered
affirmatively, the more appropriate the case is for
mediation, Brown says. Mediation is seen as a
reasonable way for the hospital to make amends
with a patient without risking a jury award that
is far beyond just compensation, says Jerome
Lerner, JD, a retired Cook County, IL, circuit
court judge who now acts as the mediation con-
sultant for Rush’s program. 

“The risk management department and the

general counsel at Rush evaluate the evidence in
the claim, and the hospital’s defense attorney
may participate in the initial discovery,” Lerner
says. “At some point, they may advise the hospi-
tal that the case is highly or totally defensible, or
they may advise that the hospital should consider
the prospect of verdict in favor of the plaintiff. In
that latter case, that’s where the case becomes
appropriate for mediation.”  ■

Legal audit, other steps
are needed for Y2K issue

The health care industry has been preparing 
for the Y2K bug for years, and now that the

dreaded time is nigh, it might seem too late to do
much of anything. Not so, says an expert who is
advising risk managers to make good use of these
last two months. 

Although it is far too late to start debugging
your organization’s computer systems, there still
are important tasks that can be handled right up
to the moment you walk out the door to a New
Year’s Eve party. Most of those tasks involve dou-
ble-checking to make sure you have identified
potential problem areas and fully documented
your efforts to become Y2K compliant, says
Michael Donovan, JD, a partner with the law
firm of Hancock, Rothert, Bunshoft in San
Francisco. 

“It’s not too late to get things done,” he says. “If
you haven’t started an assessment and efforts to
fix your problems, you’re in trouble. But most hos-
pitals are well into the contingency planning, and
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Executive Summar y
Subject:
As 2000 approaches, health care risk managers should
address last-minute needs in preparing for the Y2K bug.
Legal audits are necessary, and you must determine that
contingency plans are in place for any problems.
Essential points:
❏ A legal audit will help you plan for any potential 

liability and ensure that you have taken all possible
steps to reduce your exposure.

❏ Risk managers should check to see if their facilities
are utilized in the contingency plans of other facili-
ties that might suffer Y2K problems.

❏ It might be a good idea to use special informed con-
sent forms at the beginning of the year.



you can do a lot of that right up to the moment
that time runs out.”

A legal audit of your Y2K readiness should be
a primary objective for any health care risk man-
ager, Donovan says. Many have conducted them
already, but a lot of risk managers will conduct
them in November and December, he says. The
goal of a legal audit should be to assess, from a
risk management standpoint, where the organi-
zation stands with its Y2K preparations. It’s too
late to do much about the problems, but the risk
manager should identify exactly what the prob-
lems are and what they may mean in terms of
patients and liability. 

“You should document that you have assessed
everything appropriately and fixes have been
accomplished,” he says. “If it is not possible to fix
a problem or you have doubts about the success
of a fix, like where you can’t assure the compli-
ance of a medical device, then you should have
workarounds in place for that problem.”

The sooner you conduct the audit, the better. If
a problem turns up, you will need time to resolve
it or at least investigate what the repercussions
might be. Donovan makes these suggestions for
key issues to address in your audit:

• Documentation.
It is almost inevitable that you will find some

areas of your Y2K preparation in which docu-
mentation is lacking, even if the actual debugging
work was performed successfully, Donovan says.
He suggests that you pay particular attention 
to the documentation showing that medical
devices have been deemed compliant by their
manufacturers.

“Most organizations are relying on outside
testing and verification for a lot of equipment,
not their own testing, so you want to make sure
you have documented that well in case there is a
problem with the equipment,” he says. “The risk
is that if you don’t, you could be held liable for
any damages from that failure. You want to be
able to show that you took reasonable steps to
avoid problems. If you can show that, you’re
likely to avoid legal liability.”

• Vendors.
Part of your Y2K preparedness planning

should have included checking with vendors 
to establish their Y2K readiness. If you have not
received a satisfactory assurance from a vendor
at this point, don’t hold your breath and hope it
arrives at the last minute. Make sure your orga-
nization has a plan for responding to a failure 
by that vendor.

• Other organizations’ contingency plans.
This is one area that may have been overlooked

by some health care providers, Donovan says.
Other organizations in the community, especially
other health care providers, may have included
you in their contingency plans for Y2K problems.
Another hospital across town, for instance, may
have designated your facility for diversion of
patients if it suffers serious Y2K problems. That
type of arrangement is not unusual, of course, but
you need to know about it when you are assessing
your own facility’s readiness. 

If you have not already, Donovan suggests you
contact area hospitals, nursing homes, and police,
fire, and emergency services in the community to
determine how your organization fits into their
own contingency plans.

Consider special consent forms 

Donovan says some hospitals are considering
the use of a special informed consent document
for the new year. The document would explain to
the patient that the Y2K problem could result in
some irregularities with service, such as the
delivery of medical supplies or glitches in medi-
cal devices, and that the patient understands the
hospital has made a good faith, reasonable effort
to protect the patient from any harmful effects. 

“A lot of organizations think that is a prudent
thing to do at this point,” he says. “I know many
organizations are considering that as a part of
their end-of-the-year Y2K program. Obviously, it
would be good to have counsel involved in that.”

Some hospitals have considered a moratorium
on elective procedures at the beginning of the year
until it is clear what sort of Y2K problems might
occur, Donovan says. That is a serious decision to
make, he says, because even a brief elimination of
elective procedures could have a major impact on
revenue. It could be a necessary move, however, if
hospital officials determine their facility is not suf-
ficiently prepared for Y2K.

Donovan also suggests you consider how much
your facility will be pushed to capacity at the criti-
cal time. Patient care may not be affected dramati-
cally, for instance, if one medical device fails and
you have three more in backup to take its place.
But if you are working near full capacity, you may
not have that luxury and, therefore, the elimina-
tion of elective procedures might make more
sense. Also, remember to take into account the
extra patients who might be sent your way by
other facilities experiencing Y2K problems.
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An informal survey of Healthcare Risk
Management readers indicates that most of them
are confident of their preparations for Y2K, but
they still are worried about liability from Y2K
problems. About a third say they are stockpiling
supplies, between a week’s worth and enough 
to last a month. Almost none of the readers sur-
veyed indicated they have purchased additional
insurance to cover Y2K problems.

The federal Food and Drug Administration
recently issued an advisory saying that most med-
ical devices containing a computer chip will not 
be affected by the Y2K bug. “Only about 2,000 of
the nation’s 13,500 medical device manufacturers

make products that are the type that might be con-
trolled by a computer and, therefore, potentially
sensitive to Y2K problems,” the FDA says. Some
particular devices, however, are known to be sus-
ceptible to the glitch. The FDA provides a list of
specific devices on its Web site at http://www.fda.
gov/crh/yr2000.html.

Some government assessments of the health
care industry suggest that some facets are not
ready for Y2K. (See the stories at left and below.)
From his own work with risk managers across
the country, Donovan says there is some nervous-
ness, but he thinks the industry as a whole is 
well-prepared.

“Like with any risk, hospital risk managers
obviously are concerned. They should be, since
patient care is at risk here,” he says. “But even
though they’re concerned, most people have
done everything they can do up to this point.
Now we see what happens.”  ■

Senate committee: Health
care is vulnerable to Y2K

Despite years of preparation, the U.S. health
care system is vulnerable to the Y2K com-

puter bug in several areas, according to a recent
report from the Senate Special Committee on the
Year 2000 Technology Problem. 

The committee cautions that microchips in
medical devices and patient-related data are 
both at risk. The Y2K bug could affect software
used to manage hospital admissions, insurance,
billing, and test results, the report says. Biomedi-
cal devices could malfunction because of their
embedded microchips, as could systems that
manage basic hospital functions such as heating,
ventilation, and security. 

The U.S. Department of Health and Human
Services has certified that the Medicare billing
system is Y2K compliant, but the committee notes
that the same cannot be said for the Medicaid
program. The Health Care Financing Administra-
tion (HCFA) reported to the committee that the
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Is the health care industry
ready for Y2K problems?
Lawmakers, others express doubt

Not everyone thinks the health care industry is
ready for the big New Year’s party. Some law-

makers and health care experts said recently that
they are concerned that doctors, hospitals, and
other Medicare health insurance providers are not
ready.

Rep. Stephen Horn (R-CA), chairman of the
House Government Reform subcommittee moni-
toring the year 2000 computer issue, issued a
statement recently estimating that less than 2% 
of the 230,000 hospitals, nursing homes, doc-
tors, and other health care providers who submit
claims to Medicare had tested their computer 
systems with Medicare contractors. 

In a statement before Horn’s panel, Gary
Christoph, chief information officer for the Health
Care Financing Administration (HCFA), which
oversees the Medicare program, said HCFA had
fixed its internal computer systems and expects
no interruptions in service. “We now see our
greatest risk to the program as the uncertainties
in the readiness of our partners; namely, our
Medicare providers,” he told the panel. 

Few providers have responded to surveys
seeking information about Y2K compliance, he
said, leaving many questions about preparations.
The readiness of physician practices was ques-
tioned by Whitney Addington, MD, president of
the American College of Physicians-American
Society of Internal Medicine. Many doctors have
taken corrective measures, he said, but many
have not. He predicted there could be a “last-
minute debugging demand that could overwhelm
available resources.”  ■

Source
❏ Michael Donovan, Hancock, Rothert, Bunshoft; 

4 Embarcadero Center, Suite 200, San Francisco, 
CA 94111.Telephone: (415) 981-5550. E-mail:
mldonovan@hrblaw.com. Web site: 2000law.com.



Y2K preparedness status of each state’s Medicaid
billing systems varies, with eight states viewed as
high-risk, 25 as medium-risk, and 17 as low-risk.
HCFA says it will visit states in the high- and
medium-risk categories to develop contingency
plans. 

The committee’s report indicates that the
District of Columbia and these eight states are
unprepared for administering the Medicaid and
Children’s Health Insurance Programs: Kentucky,
Oregon, Nevada, South Carolina, Missouri, West
Virginia, Oklahoma, and Georgia. 

Of all sectors of the health care industry, the
committee said the pharmaceutical industry is
the best prepared for Y2K. The committee
attributes that readiness to the fact that the phar-
maceutical industry began working on the prob-
lem in 1996, earlier than most other sectors. The
pharmaceutical industry still could be affected
by Y2K problems, the committee notes, because
it is dependent on suppliers and distributors. 

Why pharmacies are ahead of the game

To prepare for Y2K, the pharmaceutical indus-
try has been stockpiling important drug ingredi-
ents, ensuring that manufacturing facilities are
Y2K compliant, ensuring that distributors are
Y2K compliant, working with retailers of drugs
on Y2K compliance, and ensuring there is a con-
tingency plan for supplying drugs to communi-
ties in need. 

Pharmacists also have asked patients not to
stockpile drugs, and the industry has promised
that a 90-day supply of drugs will exist as long 
as individuals or organizations do not hoard
them. 

Urban and suburban hospitals seem to be the
best prepared for Y2K, the committee says, but it
also notes that preparedness is difficult to deter-
mine because most assessments are self-reported.
In all health care settings, the committee says the
most difficult task for hospitals is to determine
the Y2K compliance of electronic devices in 
hospitals. 

Single-physician practices should have mini-
mal Y2K problems, but larger groups could be 
at higher risk because they tend to have more
devices and patient record systems. Nursing
homes are vulnerable to some of the same prob-
lems as physician group practices, the commit-
tee notes, but the committee could find no
surveys or studies of nursing homes’ prepared-
ness for Y2K.  ■

Hospital self-insurers gain
by equities investment
By Ken Quintilian, FCAS, MAAA
Casualty Actuary, Principal
Milliman & Robertson, Minneapolis 

For a self-insurer of medical malpractice,
increasing holdings of equities can often

reduce risks to the fund. That may seem like an
odd concept, because when it comes to investing,
many self-insurers have chosen very conservative
strategies. They realize that their claims results
are already volatile, and they don’t want to take
on more risk through their investments. 

Can investing in more equities, which will
increase the average return to the fund, actually
reduce the fund’s overall risk? We have seen that
the answer is yes. Risk reduction and a higher
return — that’s like found money.

History shows that equities (common stocks)
not only provide greater investment returns than
fixed income securities (such as bonds), but they
also carry a much higher risk of investment
losses. Before selecting an investment strategy for
its program’s funds, a self-insurer must consider
both the risk and the return. 

The assets supporting the fund are being well
managed if these opposing objectives are in the
best balance. The same kind of risk and return
considerations also are routinely applied to the
claims operation. Risk managers who utilize self-
insurance often think of reducing this self-insur-
ance risk by taking such steps as buying excess
insurance. These risk reductions increase costs to
the fund because there is a premium charged by
the insurer of these excess policies. 

Consider this example of a public, tax-exempt
university hospital system. It has self-insured
exposures in several coverages, but we focused
on its medical malpractice exposure for this arti-
cle. When performing such an analysis for an
actual fund, we would look at all of the coverages
at the same time to get a composite estimate of
the fund’s risks and returns. 

The fund normally incurs between $5 million
and $10 million of losses each year. It currently
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supports undiscounted expected
value loss reserves of about $25
million. It funds its liabilities at
a rate of 100% of the undis-
counted actuarial loss estimate.
Its contingency margin (assets
less discounted liabilities) is cur-
rently about 25% of its reserves,
but the fund has been trying to
increase this margin. 

For purposes of estimating
the risks that the fund faces, an
extraordinary contribution by
the self-insurer to the fund
would be needed if the fund’s
contingency margin were at any
point to fall below zero.

The fund long has purchased
only bonds, in an effort to mini-
mize its investment risk. The
fund has turned to the actuarial
methodology called Dynamic
Financial Analysis (DFA) to
assist in determining whether it
should begin to place a signifi-
cant amount of its portfolio in
stocks and, if so, to help deter-
mine how much is the right
amount of stock to buy. 

The goal of a DFA study is to
estimate and compare the “risk”
and “return” of various alterna-
tive business strategies — in this
case, investment strategies. We
began this process by creating a
model of a typical self-insurer.
We selected measures of risk
and return by which to compare
alternative strategies for invest-
ments. We then simulated eco-
nomic, claims, and investment variables to
project many possible financial outcomes over 
a 10-year time horizon.

We tested five investment strategies involving
progressively higher levels of investment in equi-
ties (with corresponding decreases in taxable
bonds, in which the remainder of the fund was
invested). We display a graphical comparison of
these alternatives in Figure 1, top of page. 

For a measure of return, we used the expected
fund balance in excess of the required actuarial
claim liabilities. We assumed that the required
actuarial claim liabilities would be set equal to
150% of the fund’s total present value claim

reserve (i.e. the desired funding level is set
higher than the expected losses, to provide a 
contingency margin). Any fund amounts accru-
ing above this margin would be released from
the fund back to the self-insurer (up to a maxi-
mum annual release intended to reflect addi-
tional conservatism).

We measured “risk” as the likelihood of an
extraordinary fund contribution being needed,
whether due to loss experience or investment
outcomes. This risk measure is shown on Figure 1
as a dollar amount, because the likelihoods were
adjusted to reflect the amount of the shortfall in
each case. A shortfall occurs if the assets of the
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Figure 1: Typical Fund

Present Value of 10-Year Expected Shortfall (Risk, in $Thousands)
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Source: Figures 1 and 2 are courtesy of Ken Quintilian, Milliman & Robertson, Minneapolis.

Figure 2: Lower Contingency Margin

Present Value of 10-Year Expected Shortfall (Risk, in $Thousands)
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fund fall below 100% of the present value of the
claim liabilities.

A comparison on Figure 1 of zero or low stock
investments to a “moderate” level shows that 
the latter is actually the least risky of these three,
while it yields a significantly higher return. This
means that under the moderate scenario, in which
the fund holds stocks equal to 20% of assets, the
fund realizes a reduction in risk compared to the
options with less stock, and at the same time gains
additional investment income. 

How is this possible? Aren’t equities inherently
more risky than other kinds of investments? 

Increasing investment in equities certainly con-
tributes to the volatility of the fund balance. But
this change also increases the average investment
earnings, which works to offset the effect of the
increased volatility. The contingency margin gen-
erally increases more quickly, providing more
cushion against adverse events when they occur. 

Clearly, the minimum optimal investment in
stocks for this fund, on the basis of this analysis,
is the moderate strategy. The lower options result
in higher risk and lower return, which makes
them unreasonable strategies on the basis of this
analysis. 

Lower contingency margin can boost risk 

On the other hand, moving in Figure 1 from
the moderate investment strategy to the more
aggressive strategies accords with the conven-
tional wisdom — the idea that increasing invest-
ment in stocks leads to both increased return and
increased risk. Each of the three highest stock
points is a good choice of investment strategy for
a given risk target. If the self-insurer can accept
more risk, it can be more aggressive. While the
expected investment income will be higher, the
chance of an adverse outcome also will be higher. 

But a risk manager would want to insure that
at a minimum, the fund would be at the level of
stock investment that put it on the leftmost point
of the graph. If the fund invests in less stock than
that, then it is accepting unnecessary additional
risk without being compensated for it.

We tested what would happen if the fund had
a lower target contingency margin, equal to only
25% of its discounted loss reserve (see Figure 2,
p. 132). Although the return is only slightly
higher in Figure 2, the risk is fully triple what it
was in Figure 1. Furthermore, the thinner contin-
gency margin exposes the fund to substantially
more investment risk: The risk minimizing 

strategy in this case is the “low stock” option,
which entails investing only 10% of assets in
stock. Clearly, an element of risk management is
recognizing that the contingency margin can pro-
tect against more than just claims-related losses.
When a fund decides to invest in more stocks,
one logical strategy could be for it to increase its
target contingency margin in order to provide it
with additional protection against fluctuations 
in the value of the fund.

Time horizon affects projections

When we set up this model, we selected 10
years as the period over which the projection
would be made. Some funds, when running an
analysis such as this one, might choose a shorter
period such as three years. This kind of change in
parameters can affect the selection of the best
investment strategy. 

This analysis was conducted for a hypothetical
self-insured medical malpractice fund, although
the logic of this type of analysis applies equally
well to any self-insurer. Many variables impact
each actual fund, making them different from one
another and from the fund studied in this article.
Therefore, the wisest move for any fund manager
is to conduct a similar analysis before making
investment decisions like those discussed in this
article.

But the important lesson is that asset manage-
ment is not a different animal from risk manage-
ment. They’re both part of the global approach to
managing risk and return. Those who take this
global view to heart will be able to take advan-
tage of “found money” and use it to improve the
performance of their funds.

(Editor’s note: Ken Quintilian has extensive experi-
ence modeling and projecting medical malpractice
exposures. He is based in the Minneapolis practice of
the national consulting firm of Milliman & Robertson.
For contact information, see source box, below.)  ■
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Automatic endoscope
reprocessors could fail

Federal health officials are warning hospital
risk managers of a potentially dangerous

problem in the surgery department — automated
endoscope reprocessors (AERs) may fail to clean
the scopes properly, leading to deadly infections
in patients.

In a special alert directed to risk managers and
others within the hospital system, the Centers for
Disease Control and Prevention (CDC) in Atlanta
and the Food and Drug Administration in
Rockville, MD, say they have received reports of
infections traced to faulty endoscope reprocess-
ing. “Both agencies are concerned that endo-
scopes be properly prepared for patient contact,”
the alert says.

The warning was issued jointly by David
Feigal Jr., MD, MPH , director of the Center for
Devices and Radiological Health with the FDA,
and James Hughes, MD, director of the National
Center for Infectious Diseases at the CDC, in a
recent publication titled “Bronchoscopy-related
infections and pseudoinfections — New York,
1996 and 1998” (MMWR 1999; 48:557-560). In the
special alert, the CDC reports apparent patient-
to-patient transmission of infections following
bronchoscopic procedures and says the broncho-
scopes were inadequately reprocessed by AERs.

The investigation of the reported incidents
revealed inconsistencies between the reprocess-
ing instructions provided by the manufacturer of
the bronchoscope and the manufacturer of the
AER. Investigators also say bronchoscopes were
reprocessed inadequately when inappropriate
channel connectors were used with the AER. 

The FDA’s Medical Device Reporting (MDR)
program also has revealed that some staff are
using AERs to reprocess endoscopes that should
not be processed in AERs. “This practice may
have resulted in damaged endoscopes and also
raises questions about whether such processing
results in an endoscope that is properly prepared
for patient contact,” the alert says. 

The CDC and FDA recommend that risk man-
agers ensure all staff who handle soiled endo-
scopes comply with the endoscope manufacturer’s
instructions for cleaning them. “It is imperative
that your staff flush all endoscopes immediately
following the procedure. In addition, they should
meticulously remove any debris or residuals 

collected in or on the endoscope, perform leak
tests, and visually inspect the endoscope to ensure
that it is in proper working order in accordance
with the endoscope manufacturer’s recommenda-
tions,” the alert says. “These steps are critical
regardless of whether your facility manually
reprocesses endoscopes or uses an AER.”

The federal officials also recommend incor-
porating a final drying step in the reprocessing
protocol whether you use manual or automated
reprocessing. Studies have demonstrated that a
final drying step that includes flushing all chan-
nels with alcohol followed by purging the chan-
nels with air (to remove the alcohol) greatly
reduces the possibility of recontamination of 
the endoscope by waterborne microorganisms,
they say.  ■

ISMP warns of errors with
Celebrex, ferrous sulfate

The Institute for Safe Medication Practices
(ISMP) in Fultom, MD, is cautioning health

care providers about potentially dangerous errors
involving the drug Celebrex and a liquid ferrous
sulfate solution, urging risk managers to pass the
warning on to their clinicians.

The first problem concerns Celebrex (generic
celecoxib), a new drug released recently by Searle
and co-marketed by Pfizer. The ISMP reports that
there have been at least 40 documented medica-
tion errors involving Celebrex in the first two
weeks of its release, in addition to a number of
near misses. The problems stem from the fact that
the Celebrex name looks and sounds similar to
two other existing drugs, the ISMP says.

In a special warning issued recently to health
care providers, the ISMP explains that Celebrex
can be confused with Celexa (citalopram hydro-
bromide), an antidepressant from Forest
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Pharmaceuticals, and Cerebyx (fosphenytoin), 
a drug for seizure disorders from Parke-Davis.

“Most errors have so far resulted from misin-
terpretation of written orders,” the ISMP reports.
“However, the potential for sound-alike errors in
verbal orders is also high, particularly for pre-
scribers and others for whom English is a second
language. This is especially true for those spoken
accents in which it might be difficult to differenti-
ate between the L and R sounds in the middle of
words.”

Ways to prevent drug errors

These are some the precautions that the ISMP
recommends risk managers implement:

• Prescribers should always include the pur-
pose of the medication on the prescription order
for all three of these drugs.

• Prescribers should be reminded to print pre-
scriptions clearly.

• Prescribers should use both the generic and
brand names.

• An alert should be added the pharmacy or
hospital computer system warning the user to
question the prescription if an indication for the
drug is not clearly stated on the order.

• Pharmacists, nurses, and other practitioners
should repeat verbal orders back to the prescriber
and clearly communicate the drug’s indication.

Ferrous sulfate warning

In a separate warning, the ISMP is pointing out
the dangers of what it calls an ambiguous label
on a ferrous sulfate solution. The liquid ferrous
sulfate product manufactured and distributed by
Hi-Tech Pharmacal Company is labeled on the
front panel as both “ferrous sulfate solution” and
“iron supplement drops.” The actual strength of
the product is ferrous sulfate 75 mg (15 mg ele-
mental iron) per 0.6 mL, similar to other ferrous
sulfate products labeled as drops. 

The ISMP cautions that the label’s use of the
term “ferrous sulfate solution” is ambiguous
because there is no such product. Ferrous sulfate
drops have about three times as much iron per
mL as ferrous sulfate elixir and about seven times
as much as ferrous sulfate syrup.

At least one incident has been documented in
which a child was given the Hi-Tech product
when ferrous sulfate elixir was prescribed, the
ISMP reports. The mistake was discovered before
the child was harmed.  ■

November 1999 / HEALTHCARE RISK MANAGEMENT ™ 135

Healthcare Risk Management™ (ISSN 0199-6312), including HRM
Legal Review & Commentary™, is published monthly by American
Health Consultants®, 3525 Piedmont Road, Building Six, Suite 400,
Atlanta, GA 30305. Telephone: (404) 262-7436. Periodical postage paid
at Atlanta, GA 30304. POSTMASTER: Send address changes to
Healthcare Risk Management™, P.O. Box 740059, Atlanta, GA 30374.

Opinions expressed are not necessarily those of this publication.
Mention of products or services does not constitute endorsement.
Clinical, legal, tax, and other comments are offered for general guidance
only; professional counsel should be sought for specific situations.

Editor: Greg Freeman, (404) 320-6361.
Group Publisher: Brenda Mooney, 

(404) 262-5403,
(brenda.mooney@medec.com).

Executive Editor: Susan Hasty, (404) 262-5456,
(susan.hasty@medec.com).

Managing Editor: Elizabeth Connor, (404) 262-
5457, (elizabeth.connor@medec.com).

Production Editor: Terri McIntosh.

Copyright © 1999 by American Health Consultants®. Healthcare Risk
Management™ and HRM Legal Review & Commentary™ are trademarks
of American Health Consultants®. The trademarks Healthcare Risk
Management™ and HRM Legal Review & Commentary™ are used herein
under license. All rights reserved.

Editorial
Questions

For questions or
comments, call 
Greg Freeman

(404) 320-6361.

Subscriber Information
Customer Service: (800) 688-2421 or fax (800) 284-3291, 
(customerservice@ahcpub.com). Hours of operation: 8:30 a.m.
-6 p.m. Monday-Thursday; 8:30 a.m.-4:30 p.m. Friday.
Subscription rates: U.S.A., one year (12 issues), $479. Outside U.S., add $30
per year, total prepaid in U.S. funds. One to nine additional copies, $383 per
year; 10 to 20 additional copies, $287 per year. Missing issues will be fulfilled
by customer service free of charge when contacted within 1 month of the
missing issue date. Back issues, when available, are $80 each. (GST registra-
tion number R128870672.)
Photocopying: No part of this newsletter may be reproduced in any form or
incorporated into any information retrieval system without the written permis-
sion of the copyright owner. For reprint permission, please contact American
Health Consultants®. Address: P.O. Box 740056, Atlanta, GA 30374. Telephone:
(800) 688-2421. World Wide Web: http://www.ahcpub.com.

Y2K manual can steer 
you through the new year

As the year 2000 (Y2K) issue moves far beyond a mere
“technological” one, American Health Consultants has

published the Hospital Manager’s Y2K Crisis Manual, a
compilation of resources for nontechnical hospital man-
agers. This 150-page reference manual includes informa-
tion in nontechnical language on the problems your
facility will face, the potential fixes, and the possible con-
sequences, including:
• Will your computers and software work in 2000? 
• What does Y2K mean for patient care?
• What will happen to your medical devices?
• How can you ensure vendors are Y2K compliant? 
• Are you at legal risk due to Y2K?

The Hospital Manager’s Y2K Crisis Manual is available
now for $149. For more information on the Hospital
Manager’s Y2K Crisis Manual, contact American Health
Consultants customer service at (800) 688-2421 or
www.ahcpub.com. ■
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ASHRM president joins 
HRM editorial advisory board

Healthcare Risk Management is pleased 
to welcome Grena Porto, RN, ARM,

DFASHRM, to the publication’s editorial
board. Porto is director of clinical risk man-
agement and loss prevention services with
VHA Inc. in Berwyn, PA.

She is nearing the end of her term as 
president of the American Society for
Healthcare Risk Management (ASHRM),
based in Chicago. Porto joins Jeannie
Sedwick, ARM, risk manager with The
Medical Protective Company in Cary, NC,
another former ASHRM president on the
HRM editorial board. ■



News:
A New York jury slammed a hospital with a

whopping $46.2 million verdict in a case involv-
ing a patient who was allegedly hypoxic for 
two hours before he was intubated. The judge
reduced the award to $12 million, and the hos-
pital has appealed. 

Background:
The 22-year-old patient, a Peruvian college 

student, was in New York recuperating from jaw
surgery performed one month earlier in Baltimore.
His mouth was wired, with a limited opening. He
developed fever and a headache, and was seen on
two consecutive days in the emergency room. A
work-up was done for a possible infection related
to the jaw surgery. The man was given anti-viral
medication and sent home. 

One week later, he had a seizure and was taken
by ambulance to the ER. The patient was admit-
ted by a senior attending neurologist, who left an
order to do a CT scan to rule out lesions, and if
that was negative, to do a spinal tap to rule out
meningitis and any other infection of the central
nervous system. The resident carried out the
orders. The CT scan was negative. The patient
became agitated and combative during the spinal
tap, so the resident ordered Ativan.

According to one of the plaintiff’s attorneys,
Kevin McDonald of Queller and Fisher in Man-
hattan, hospital records indicated the patient
received an excessive amount of the sedative.
The patient’s spinal fluid tested negative for
infection, but his breathing became shallow. 

An arterial blood gas was taken, which showed
hypoxia. The plaintiff claimed the resident took
no action for an hour and fifteen minutes, when
he repeated the blood gas. It showed a dramatic
worsening of the hypoxia. The patient’s PO2
went from 66 to 43. 

The hospital claimed that an oxygen mask and
ambu-bag were used during this time, but there
was a limited opening to work with since the
patient’s mouth was wired. Fifteen minutes later,
the patient stopped breathing. A respiratory arrest
code was called. A resident anesthesiologist came
but could not intubate the patient due to his wired
jaw. The resident summoned the attending anes-
thesiologist, who performed a nasotracheal intu-
bation in approximately 20 minutes. Two hours
had elapsed from the first indications of hypoxia,
the plaintiff claimed. 

Barbiturate coma induced

The next day, the patient began experiencing
uncontrollable seizures, and he was put into a
barbiturate coma for two months. When he
emerged, he manifested numerous neurological
deficits. He suffers from severe short-term mem-
ory deficits, a permanent seizure disorder, and
walks with a lurching gait. McDonald alleged the
patient should have been intubated or trans-
ported to ICU within 15 minutes after the first
arterial blood gas was done. 

According to McDonald, the hospital claimed
that viral encephalitis, not the hypoxic episode,
caused the patient’s brain damage. However,
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tests run by the Centers for Disease Control 
and Prevention in Atlanta were negative for
encephalitis, he says. The hospital also argued
that the patient was receiving oxygen by nasal
cannula, but the evidence showed that the entry

was post-intubation,
McDonald says. 

At trial, the hospi-
tal denied that the
respiratory arrest
had occurred, he
says, although the
resident anesthesiol-
ogist said she was
called in to intubate
a man “in respira-
tory arrest.” 

The patient’s mother testified that none of the
attending physicians ever told her about the
hypoxic episode, that a code was called, or that
her son was put into an intentional barbiturate
coma. 

What it means to you: 
A verdict of this magnitude is harrowing to a

risk manager, says Georgene Saliba, RN, BSN,
FASHRM, HRM, director of claims/risk manage-
ment for Lehigh Valley Hospital and Health
Network in Allentown, PA. 

The jury punished the hospital on several lev-
els, Saliba says: for a seemingly missed diagno-
sis, missed opportunities, and not keeping the
patient’s mother fully informed about her son’s
condition. “The physicians had opportunities to
intervene in this case, and they missed them.
When they did intervene, it was too late. And
the patient was left with severe neurological
deficits.” 

Saliba’s initial concern is the fact that the
patient returned to the ER on two consecutive
days. “Anytime a patient returns to the ER in
less than 24 hours, it is a red flag. Further eval-
uation was needed, and the hospital should
examine its policy and procedure in this area.”
Saliba notes that the patient returned one week
later with seizures, indicating neurological com-
promise. “This supported the plaintiff’s argu-
ment that the staff should have picked up on 
a neurological problem before that time. Agita-
tion also can be a sign of a neurological compro-
mise. The ER also should have pulled the old
records,” she says.

Seriously problematic was the fact that the
patient had an arterial blood gas that showed

hypoxia. The first oxygen level was an abnormal
66. What was the intervention? “The standard of
care probably required that they attach a pulse
oximeter. You don’t wait an hour and 15 minutes
for a patient who is already hypoxic to get
worse.” By the time the patient’s oxygen level
was at 43, there was no question that he was com-
promised, she says. “Then there was the delay in
the intubation. Why couldn’t the resident anes-
thesiologist cut the wires holding the jaw?”

It is clear the patient had an anoxic insult,
especially in light of the first negative CT scan,
she says. Saliba also says the jury was left with
the impression that no one was in control of this
patient. “Was the resident neurologist in charge?
Where was the supervising physician? The resi-
dent failed to intercede on the blood gas. The res-
ident anesthesiologist could not intubate and had
to call an attending anesthesiologist.” 

Charting and chain-of-command issues 

This is a chain-of-command issue as well,
Saliba says. “What is the policy and procedure
regarding when the resident is supposed to notify
the attending? We cannot assume there was a
problem with the attending neurologist in this
case if he did not know about the patient’s condi-
tion. But the facility needs to go through an edu-
cational process as to what the residents knew or
should have known and when they needed to call
for help. Here, no one called for help until the
patient’s hypoxic level was life-threatening.” 

There are charting problems in this case, too,
Saliba says. She notes that the evidence showed
that oxygen by nasal cannula was an entry post-
intubation. “Obviously, you can’t tell the patient
to stop crashing so you can write things down.
But it is also of paramount importance that your
documentation is a legible, accurate, complete,
and concise reflection of what transpired.”

Classic systems breakdown

This case demonstrated a classic systems break-
down, and many questions need to be asked,
Saliba says. “Why was the patient sent home on
two consecutive days? Why wasn’t the patient
intubated immediately when hypoxia presented?
Why did the patient wait an hour and 15 minutes
before any intervention, and then only a repeat
blood gas was done? Why couldn’t the resident
anesthesiologist intubate this patient? Why did it
take the attending anesthesiologist an additional
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20 minutes? Why didn’t the documentation sup-
port the actual events? Why wasn’t the patient’s
mother informed of what was happening? The
goal of risk management is to keep delving down
into these matters and look at how to improve
processes to make them work for the patient as
well as the health care providers.” 

Reference

Weinstein v. New York Hospital, New York County (NY)
Supreme Court, Case No. 20042/1994.  ■

Wrong patient gets insulin:
$6.5 million settlement
Nursing personnel had criminal background

News:
The family of a man who died in a nursing

home after receiving an insulin injection meant
for the resident across the hall has reached a 
$6.5 million settlement with the companies that
owned and managed the home. The jury had
returned a $13.4 million verdict in the December
1998 trial.

Background:
The 88-year-old man was placed in the nursing

home on June 29, 1994. He suffered from halluci-
nations, dementia, and advanced Parkinson’s dis-
ease, for which he was given three pills a day. The
man was five feet nine inches tall and weighed
135 pounds. 

His physician saw him on July 5. On the
morning of July 7, the physician received a call
from the home’s director of nursing, informing
him that the man was in distress. The physician
advised the director to have the man taken to
the emergency room. 

The physician met his patient there, and
found the man comatose. After having a blood
stick done, he prescribed 50 ccs of D-50% glu-
cose. The patient did not improve. A short while
later, his blood sugar was a 2. More glucose was
administered, but the patient died later that
evening. 

The physician attributed his death to pro-
foundly low blood sugar. Lab tests indicated 
the insulin level was high, while the C-peptide

level was .07. Tests of the thyroid and adrenal
glands revealed they did not cause the excess
insulin. 

The physician suspected that his patient had
been injected with insulin. A police investigation
ensued. The patient’s body was exhumed, and 
an autopsy was performed. A possible needle

injection was noted
on the upper left
shoulder. Injection
marks also were
found on both fore-
arms, which were
attributed to possible
IV insertion sites.
The insulin level was
489.5. The death ini-
tially was ruled a
homicide. 

The home’s director of nursing and its adminis-
trator were stunned to learn that the patient had
died from an insulin overdose, because the patient
was not on insulin. However, they informed the
police that a female patient in the room across the
hall from this man required insulin injections. Both
rooms had two beds, and both patients were in
bed “B” in their respective rooms. An examination
of the insulin vials for the female patient revealed
that one was 4 ccs short. 

First, a nurse’s aide was questioned. She said
that during her shift on the day of the incident,
she had been unable to locate her supervisor, a
charge nurse, and finally found her asleep on
the couch in the lobby. The aide passed a lie
detector test, but was arrested after the police
discovered that she was wanted in New Mexico
on an outstanding forgery charge in a different
name. By this time, the nursing home had fired
her.

Inadequate background check alleged 

The charge nurse, an LPN, was suspended 
by the nursing home on July 29 for excessive
absenteeism, smelling of alcohol, breaking into 
a locked storage cabinet, and allegedly stealing
insulin. The director of nursing told the police
she suspended the nurse because “she needed 
to do something to protect the patients.” 

The charge nurse denied knowing anything
about the missing insulin or how the patient
was overdosed. She did state that she gave all
medication injections. When the police went to
her home to serve a grand jury subpoena that
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Facility officials
were stunned to
learn the patient
had died fr om an
insulin o verdose ,
because he was
not on insulin.



had been issued for her, she was gone. As the
prosecutor could not establish a motive or prove
intent to commit murder, the case was reclassi-
fied from a homicide to a sudden death. 

According to the
plaintiff’s attorney,
Robert Templeton of
Templeton Smithee
Hayes Fields Young 
& Heinrich, LLP, in
Amarillo, TX, the
nurse had several con-
victions for writing
bad checks. Her
license had been sus-
pended in Oklahoma,
although it was rein-

stated before the home hired her. She had been
terminated from her previous employment at a
hospital. 

Templeton alleged the home failed to perform
an appropriate background check, among other
things. He alleged negligence and gross negli-
gence. The jury awarded the man’s widow and
son $13.4 million — including $10 million in
punitive damages. The company that managed
the home was found 70% liable, and the com-
pany that owned it was assessed 30% of the
damages. 

What it means to you:
The criminal histories of both the LPN and the

aide as well as the LPN’s Oklahoma license sus-
pension suggest the facility failed to conduct suf-
ficient background checks, says Kathy Connolly,
RN, MSEd, assistant vice president of risk and
safety management for PHICO Group in Mech-
anicsburg, PA. It is particularly disconcerting that
both employees were on duty during the shift
when the incident occurred, she says. 

Role for national registry? 

All nursing homes need to be reminded to do
thorough background checks on their potential
hires, Connolly says. Facilities need to find out
whether the person’s license has been suspended
or revoked in any state in which the applicant has
held a license. One problem in this case may have
been that the LPN might not have indicated on
her employment application to the Texas home
that she held an Oklahoma license, she says. This
is a common problem, and it is a reason behind
the current push for a national registry of health
care workers, Connolly adds. 

Such a registry could work in a way similar 
to the National Practitioner Data Bank. Any suit
or claim filed against a physician is entered into
the data bank, and hospitals check the informa-
tion during the credentialing process before 
they decide to grant a physician staff privileges.
Connolly says she hopes this registry ultimately
will be extended to other health care profession-
als such as nurses, physical therapists, and social
workers. Had such a registry existed prior to the
hiring of the LPN in this case, the employer could
have checked it and discovered the Oklahoma
license suspension, she says.

Out-of-state history a risk 

Another problem for this employer was the
fact that the aide used a false name when she
was hired. A federal background check may 
have revealed her out-of-state convictions, but
the expense of conducting such a thorough check
for every employee is costly, Connolly says.

The overriding question in the case is how 
the patient received the insulin, Connolly says.
“When administering medications, the staff
needs to focus on the task at hand. They cannot
function on autopilot. The nurse has to verify 
that it is the right patient, the right drug, and 
the right route. This gentleman had only been in
the institution for a week, so they should have
been still getting acclimated to him.”

Confront impaired employees 

Connolly’s final concern is the LPN’s alleged
drinking problem. If an employer becomes aware
that a staff member is working under the influ-
ence of alcohol, it needs to fully investigate the
situation and confront the employee, she says.
“Facilities are obligated to ensure the safety and
well-being of their residents. The employer
should not take this lightly if they are informed
that a staff member may have a problem. They
need to ferret out any allegations of negligence 
or abuse, which usually must be reported to the
licensing authority. A full investigation goes a
long way toward fulfilling their duty of maintain-
ing a safe environment.”
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