
Stricter EMTALA readings
prompt policy changes 
for patient co-payments
Providers work to ensure EDs are in order

Chances are the policy your hospital devel-
oped more than 10 years ago for the the
Emergency Medical Treatment and Active

Labor Act (EMTALA) needs to be revised.
With the federal Office of the Inspector General

(OIG) and the Health Care Financing Administra-
tion (HCFA) issuing red alerts on all compliance
matters, providers are making strenuous efforts to
ensure their emergency department (ED) proce-
dures are in order.

After reviewing the EMTALA regulations in the
wake of a special OIG/HCFA compliance bulletin
issued in December 1998, the Portland, OR-based
Providence Health System took a closer look at its
own ED operations, says Patricia Weygandt, on-site
access services manager at Providence Milwaukee
Hospital. That examination led to a new interpreta-
tion of the rules and a change in the Providence
policy regarding insurance co-payments, she says.

Prior to June 1999, Providence collected ED co-
pays upfront as part of the registration process
that followed triage of patients by a registered
nurse, she says. “In June, when we were made
aware of this bulletin, along with the ED staff, 
we decided we needed to change our practice. 
Our feeling was that [EMTALA] was stating that
no co-pay collections could occur until after the
medical screening exam, which would determine
if the [case] was emergent, and after the patient
had been stabilized.”

When registrars stopped asking for co-pays
upfront, however, the collection rate plummeted,
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she says. At Providence Portland, for example,
the percentage of co-pays collected before the
patient left the ED went from 33% in May to 3%
in June, when the practice was changed, she says.
Attempts to collect went from 94% to 3%.

“We would say to the patient, ‘Would you
please stop back at the desk after you’re seen by
the physician? There are a few more things to
take care of.’ But many times the patients would
just leave or, if [a registrar] was not readily avail-
able, become impatient and then leave.”

To discover the best way of collecting co-pays
on the back end of the process, the health system
put together a regional continuous quality
improvement (CQI) team made up of ED clinical
and access services staff, with Weygandt as team
leader, she says. “We also had two team facilita-
tors, who really pulled everything together as far
as data collecting was concerned. They guided the
team through the complex process of examining
every possible solution. Their expertise in process
improvement was invaluable.

“It took a long time to hammer out the pro-
cess,” Weygandt says. “The team met every week
from the last week of July to Sept. 8, and there
was lots of brainstorming.”

Educating staff about the new process — and
soliciting their feedback on its effectiveness —
was an integral part of the project, she notes. 
(See related story, p. 4.) 

The first thing the team had to determine was
how access staff would reach patients and collect
the co-pays after the patients had gone to the
back of the ED to receive treatment. The solution
for Providence Milwaukee, the smaller of the
three Portland-area hospitals, was different from
that for Providence St. Vincent Medical Center
and Providence Portland Medical Center, she
adds.

At the two larger facilities, the process involved
using a clinical software program, made by Logi-
care Corp. in Eau Claire, WI, that produces dis-
charge sheets, Weygandt says. It works like this
(see chart, p. 5): 

1. The patient checks in at the triage desk, 
and the registrar enters into Logicare just enough
information to get the patient into a treatment
room. (Emergent patients are sent directly back
for treatment.)

2. The nurse triages the patient.
3. Access personnel register the patient in

HBOC. The registration data automatically trans-
fer into Logicare through a link between the two
programs.
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4. The registrar puts a note in Logicare, saying
the patient requires a co-pay.

5. After completing the examination of the
patient, the physician sees the note in Logicare
and selects the option “discharge after co-pay” 
on the computer screen.

6. The line containing that patient’s name
begins blinking on computer screens throughout
the ED, and the registrar assigned to monitor the
screens goes to that patient to ask for the co-pay
and complete the process. 

If the physician forgets to select “discharge
after co-pay” and an RN is already with the
patient giving discharge instructions, that nurse
will page the co-pay registrar, who will then go 
to the patient, Weygandt explains.

When the Logicare solution was implemented
at Providence Portland, the co-pay collection rate
went from 3% to 30%, and the percentage of
attempts at collecting the co-pay went from 3% 
to 50%, she says.

At Providence Milwaukee, which does not have
the level of Logicare necessary for the above pro-
cess, the team decided to use “the sticker method,”
which Weygandt says would work for any hospi-
tal without a computer solution (see chart, p. 6):

1. The patient is registered in the HBOC sys-
tem, and the registrar identifies the need for a 
co-pay.

2. The registrar puts a red sticker on the
nurse’s ED notes.

3. Once the exam is completed, the physician
activates a green discharge light, and the RN ver-
bally notifies the registrar, who attempts to collect
the co-pay. (The close proximity of the access ser-
vices desk allows verbal notification, but contact
could be made by phone or pager, she says.)

Leeta Stoughton, clinical systems manager for
regional emergency services for the system’s
Portland service area, built a feature into Logicare
that shows there is a need for a co-pay, Weygandt
says. That lets the physician know to select the
option “discharge with co-pay.”

To allow the system to better track the collec-
tion rate, registrars can enter into HBOC one of
four codes indicating the following:

• The co-payment was attempted and 
collected.

• The co-payment was attempted and not 
collected.

• The co-payment could not be collected
because the patient was not responsive.

• The registrar was unable to determine 
the co-pay and so did not collect it. 

Providence officials hoped to implement the
new co-pay procedure without increasing the
number of full-time equivalents (FTEs), but that
issue is still being addressed, Weygandt notes. At
one facility, indications are that more FTEs will
not be required, while at the other two there may
be a need to add employees. Those potential staff
additions, however, also would be related to an
increase in patient volume, she adds.

Solution suits hospital’s size

A small facility and convenient layout give the
44-bed Mt. Graham Community Hospital in Saf-
ford, AZ, a jump on complying with EMTALA
regulations, says Julie Johnson, admissions
manager.

Four years ago, the hospital discontinued hav-
ing registrars interview emergency department
(ED) patients before the physician’s exam
because of EMTALA concerns, Johnson notes.
The process now works like this:

1. An ED medical technician checks the patient
in, recording just the name and date of birth, and
gets the patient’s vital signs and chief complaints.

2. The ED tech sends the patient to an examina-
tion room and gives registrars a slip of paper
with the basic patient information and a number
indicating which exam room the patient is in.

3. Registrars enter the information into the
computer, generate an account number for the
patient, and give it to the ED tech.

4. The physician completes the exam, and the
ED tech tells the registrar, “Ready for No. 3,” or
whatever the appropriate exam room is.

5. The registrar completes the registration.
Despite its small size, Mt. Graham sees as

many as 1,000 patients a month in its ED, and
volumes are increasing, Johnson says. The hospi-
tal, which plans to increase inpatient beds from
44 to 59 and ED beds from 10 to 18, is in the pro-
cess of an $18 million expansion, she says. The
new layout will be even more conducive to easy
communication between ED clinicians and regis-
trars, she adds.

“Right now, [registrars] are adjacent to the ED,
separated by a wall with a window, and the ED
techs or nurses can usually get our attention
through that window,” she says. “It does take a
conscientious effort on the part of the ED techs to
put us into their procedure and notify us that the
patient is ready to be registered.”

Although the ED techs can do a quick registra-
tion in the computer, registrars want to maintain
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control of that process because of quality assur-
ance and compliance concerns, she says. To make
sure registration personnel keep that control, 
“we promise them an account number within a
minute, preferably 30 seconds,” Johnson adds.

The ED has been doing “fast registration” since
August 1999, and has plans to modify the regis-
tration process further, she notes. “We’re looking
at having the patient already treated and dis-
charged by the physician before [doing any sort
of registration].” On the way out, the patient
would stop by the discharge desk and the regis-
trar would do the entire registration, she adds.

The idea is feasible, Johnson says, because the

exit from the ED will be a “keypad only” door
that will prevent patients from leaving without
registrars’ knowledge.

When the expansion is complete, ED clinicians
and registrars will have even easier access to each
other’s offices, she says. There will be an opening
in the adjoining wall and a drawer — “like the
old bank teller system” — that opens directly
onto a registrar’s desk, Johnson adds. “That will
save a couple of steps, which could be helpful
depending on how busy we are.”

When the slip of paper is put in the drawer,
she says, the ED tech or nurse will activate a light
that alerts the registrar.  ■
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New co-pay procedure
sparks education ‘blitz’

After Providence Health System set up new
co-payment collection procedures in the

emergency department (ED) of its three Port-
land-area hospitals, the first move was to roll
out the program educationally, says Patricia
Weygandt, on-site access services manager at
Providence Milwaukee Hospital.

ED registrars and clinical staff were informed
— through e-mail, face-to-face encounters, and
staff meetings — about the new method of col-
lecting co-pays after the patient’s medical exami-
nation, Weygandt says.

The continuous quality improvement (CQI)
team charged with designing the new process
distributed flowcharts (see charts, pp. 5-6) so
staff would understand how it works, and the
procedure was piloted for two weeks, she adds.
Staff were given questionnaires to fill in regard-
ing the new procedure’s effectiveness and any
impact it had on patient satisfaction, Weygandt
says. There was a “problem log” where staff
could record where and when problems
occurred, providing as much explanation as
needed. 

Responses to a “yes or no” survey indicated
that 81% of the employees at the three hospi-
tals believed the new procedure was workable
and that it did not interfere with the clinical
care of patients, Weygandt notes. Data from
the pilot were presented to the regional access
services director and the regional ED nursing
director.

After the pilot, the team determined more
staff education was needed, Weygandt adds,
“to make sure everybody was in the loop and
understood the process.” That included physi-
cians, on-call staff, unit secretaries, nurse prac-
titioners, registered nurses, medical technicians
and registrars. The extra effort was needed, she
explains, “because we felt the two-week pilot
was not enough time to completely roll out the
process to all staff.” Responses to the problem
log indicated that some staff were having to
explain the procedure to colleagues who were
not fully aware of the new system.

A desire for precise data

With that in mind, the team conducted an
education “blitz” throughout the month of
November, using storyboards and handouts,
Weygandt says. A second employee survey,
which was to be distributed throughout
December, January, and February, was modi-
fied to allow responses scaled from one to five.
“We wanted more precise data.” (See question-
naire, p. 7.)

During this follow-up period, the CQI team
will continue gathering data, Weygandt says,
taking “snapshots” of certain days to measure
the co-pay collection rate. “We will run a report
from Logicare showing how many times the
physician chooses the option ‘discharge with
co-pay.’”

In addition, she says, the team will measure
and compare the attempts to collect a co-pay
vs. successful collections. “Then we will deter-
mine if we’ll actually adopt this process and
make it a policy and procedure.”  ■
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Access manager pens
‘compliance encyclopedia’
It’s ‘everything access has to deal with’

When administrators at Mt. Graham Commu-
nity Hospital in Safford, AZ, decided to

develop a kind of “model compliance encyclope-
dia” for the entire facility, admissions manager
Julie Johnson got the directive to put together
the volume for her department.

Many hours of work later, the result, Johnson
says, is a manual devoted to “everything access
has to deal with” in terms of compliance and the
federal government. “It tells us what a corporate
compliance officer or the Office of the Inspector
General [OIG] would be looking for,” she says.
“There is policy and procedure on all of it.”

The manual is unique, Johnson notes, because

it takes information that affects access services
from a variety of sources and makes it easily
accessible. Among other issues, the manual
addresses:

• Medicare issues, including eligibility, 
the advance beneficiary notice, the Medicare
Secondary Payer process, and the three-day 
rule;

• what it takes to process a clean claim;
• insurance verification;
• why hospitals should have compliance 

programs;
• patient rights and requirements;
• employee requirements, including 

continuing education;
• charity care concerns;
• a training checklist.
Johnson has received telephone calls from

access managers around the country asking for
more information on the manual, she says. “There
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CO-PAY Team
Employee Questionnaire

A work group was formed to create and implement a new process for how and when we collect 
co-pays on patients coming through the Emergency Department. This is necessary to do now because
of the recent changes in the EMTALA rules as they apply to hospitals.

The team has come up with the changes. We are collecting data from December 1999-February 2000.
It is important that we receive feedback from you on these changes. Please take a few moments to
complete this form. Thank you.

Please rate the following questions on a 1-5 scale with:

1 = Strongly Disagree 2 = Disagree 3 = Neutral 4 = Agree 5 = Strongly Agree

❐❐ Physician ❐❐ Nurse ❐❐ Tech ❐❐ Registrar ❐❐ MSW 1 2 3 4 5

1. Was the registrar notified that the patient was ready for 
discharge/co-pay collection?

2. Was the registrar available to ask for the co-pay before 
the patient was discharge from Emergency Department?

3. Did this new process of collecting the co-pay after the 
medical care was rendered interfere with you providing 
care to the patient?

4. In your opinion, does this new collection process take 
longer than the old process of requesting the co-pay 
prior to treatment?

5. In your opinion, has the new co-pay process negatively 
impacted patient satisfaction?

6. In your opinion, do you feel that this new process is 
workable?

Source: Providence Milwaukee Hospital.



is nothing out there like it, and they’re trying to
develop their own. It took me six weeks to do it,
staying up nights and working on weekends. It
was like trying to come up with something out of
the air.”

She drew on a number of resources to prepare
the manual, including these:

• Journal of the American Hospital Information
Management Association 69(1);

• Hospital Access Management;
• The annual National Association for Health-

care Access Management conference;
• Arizona Hospital and Healthcare Association

(AzHA) compliance guide;
• AzHA Electronic Conference: “Investigation

and Monitoring Systems for Health System 
Reimbursement”;

• OIG compliance training seminar;
• the Web sites www.acutecare.com/emtabul.

htm and www.medlaw.com/handout.htm.

[For additional information on Johnson’s compli-
ance manual, contact her at Mt. Graham Community
Hospital, 1600 S. 20th Ave., Safford, AZ 85546. Tele-
phone: (520) 348-4000. Fax: (520) 348-4028.]  ■

Privacy standard will 
increase regulatory chores 
It means extra training, notice to patients

As the Clinton administration works toward a
final rule protecting patient privacy, it’s not

yet certain what the details of the new regulation
will be. What is clear, leaders in the field tell Hos-
pital Access Management, is that access managers
will feel the impact in myriad ways.

Peter Kraus, CHAM, systems liaison manager
for patient accounts services at Atlanta’s Emory
University Hospital, suggests these likely results
of new dictates on medical confidentiality:

• Staff data security training and continuing
education requirements will increase.

• There may be more “rights” information 
to convey to patients, either verbally, through
forms, or both.

• The way data are handled and displayed
may be subject to scrutiny. Access to monitors
and paper flow within an office or department
may be subject to scrutiny.

• It may become more difficult to obtain and

share information needed for patient care and
billing.

• Authorization of release of information 
may require more specific documentation and
explanation.

• System access granted a particular staff
member may require more elaborate justification.
Multiple log-in identification codes and other
system access aids, useful to allow multitasking
users to log in to one system without first logging
out of another, may become a thing of the past.

• Software updates may be required to meet
more stringent security expectations. 

• Everything will have to be well-documented
to protect against allegations of wrongdoing, as
well as potential audits.

“In short,” adds Kraus, “there will be more
work to do, and the process will likely be more
burdensome for patients and staff.”

Kraus gives this possible example, which he
says he hopes is exaggerated: “Suppose the law
requires that every unattended personal com-
puter [PC] that provides access to patient infor-
mation be signed off. Whenever staff leave their
workstations, even to pick up a form or escort a
patient, they have to sign off, then sign back on
again when they return.

“At Emory, a log-off takes over a minute, a log-
on probably three or four,” Kraus adds. “Staff
leave their workstations many times each day,
sometimes while in the middle of an on-line reg-
istration. The inconvenience would be almost
unimaginable.”

HHS picks up Congress’ slack

For three years, Congress had the self-imposed
mandate to enact legislation outlining compre-
hensive national health care privacy standards. 
It failed, and on Nov. 3, 1999, the government
proposed its own standards for electronic medi-
cal records. Because Congress missed its Aug. 21,
1999, deadline, the Health Insurance Portability
and Accountability Act of 1996 (HIPAA) requires
the Department of Health and Human Services
(HHS) to issue final regulations by Feb. 21, 2000.

The standards would cover health care
providers, health plans, and health care clear-
inghouses that transmit information electroni-
cally. Protection would start when the informa-
tion becomes electronic and would stay with 
the information as long as it is in the hands of 
a covered entity. The regulations would allow
patients access to information about how their
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medical information has been used and dis-
closed. “Redisclosure” could happen only with
authorization from the patient.

“The regulations will require providers to
become educated in the new privacy policy,” says
Bruce Fried, JD, partner and chair of the health
law group at ShawPittman, an international law
firm in Washington. “They will have to train
themselves and their staff as to how to be compli-
ant. They will also have to build processes that
protect the privacy of their patients.” 

The Washington, DC-based American Health
Information Management Association (AHIMA)
supports the proposed privacy regulation, says
Kathleen Frawley, JD, MS, RRA, AHIMA’s vice
president for legislative and public policy ser-
vices, because it is based on the “Code of Fair
Information Practices” the association has sup-
ported for many years. “It places a number of
obligations on the covered entities to maintain
the privacy of individually identifiable health
information,” Frawley adds.

The regulations will affect access managers in
several ways, she says. “When patients enter the
delivery system, they will have to be given the
‘Notice of Information Practices,’ which will
describe how the organization uses the informa-
tion [it gathers on patients],” she says. “It’s con-
ceivable that a patient could come into the
admitting office, and that [admitter] could pro-
vide the notice, which also has to be posted.”

Also under the privacy regulation, access per-
sonnel will have to undergo training in privacy
practices and be able to enunciate the policies
and procedures involved, she says. “They must
be familiar with the complaint mechanisms [for
patients] within the organization and understand
that violations could result in [the employees’]
sanction or termination.”

The patient complaint mechanism will be out-
lined in the Notice of Information Practices,
Frawley notes.

“These are pretty landmark privacy require-
ments,” she adds. “They certainly will pose chal-
lenges to health care organizations but at the
same time will give patients some much needed
protections.”

Although the standards apply only to informa-
tion transmitted electronically, Frawley says the
protection extends to documents that are main-
tained or transmitted electronically and then
printed out. “The protection also extends to docu-
ments that are originally paper and then become
electronic. The paper record is protected.”

In other words, she explains, “If the covered
[health care] entity has a computer system, and
information is entered there, it’s covered.”

She points out that issues such as leaving com-
puter stations unattended are actually covered in
another set of requirements — the standard for
data security. The Notice of Proposed Rule Mak-
ing for that standard was issued in August 1998,
and the final rule was expected in December
1999, Frawley says. “That standard will cover 
the administrative, technical, and physical safe-
guards that an organization must take.”

The two rules will work together, Fried notes.
“Data security is largely a technology issue. The
privacy requirements are the human side of the
protection.”

Fried expected the final standard for data secu-
rity to be strict. “In my conversations with senior
officials who are involved with this, they [say
they] believe protecting medical privacy requires
an even higher standard of security than the
security that is available for large financial trans-
actions taking place on the Internet.”

Regulations don’t apply to paper forms

HHS Secretary Donna E. Shalala acknowledges
the limitations of the privacy regulations. “Under
HIPAA, HHS does not have the authority to pro-
tect records that are maintained in paper form
only,” she has stated. “HIPAA also does not allow
HHS to issue standards for records that are main-
tained by other insurers or by employers for
workers’ compensation purposes. The proposed
rule does not establish appropriate restrictions on
the use or redisclosure of such information by
likely recipients, such as researchers, life insur-
ance issuers, marketing firms, or administrative,
legal, and accounting services.” 

Congress has the responsibility of passing legis-
lation that covers paper medical records, too, says
Linda L. Kloss, MA, RRA, AHIMA’s executive
vice president and CEO. “It remains incumbent
upon Congress to pass comprehensive confiden-
tiality legislation that protects all information
equally — whether it’s in paper or electronic for-
mat — and establishes a single, stringent national
standard that serves as the law of the land.”

In addition, only Congress can provide con-
sumers with the right to take action in court when
their medical information is used inappropriately.

Another concern is that the policy sets a fed-
eral floor, allowing states to develop more strin-
gent privacy regulations. “We could end up with
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a hodgepodge of medical privacy regulations 
that would be difficult to administer,” Fried says.
Consumers would find they have different pri-
vacy protection depending on where they live.
Organizations that operate over the Internet or
across state lines would find the different levels
of protection inefficient and chaotic, he adds. “I
think it’s a difficult standard.”

Fried points out, however, that the health care
industry has time to prepare for the implementa-
tion of the standards. “The regulations that were
published [Nov. 3] are proposed. The final regula-
tions aren’t due out until the end of February, and
providers then have a two-year implementation
period.”

In addition, the February date is probably not
even realistic, says Frawley, “in terms of the num-
ber of comments that will be received and the
time needed to redraft.”  ■

To survive PPS: 
Get it right the first time
‘Coding will become more important’

The latest word is that the Health Care Financ-
ing Administration (HCFA) still plans to

implement a prospective payment system (PPS)
for outpatients by July 2000, although there are
proposals under consideration for phasing in 
the system to mitigate its financial effects on
providers.

Before recessing for the holidays, Congress
passed $17 billion worth of relief from the Bal-
anced Budget Act of 1997. Included in the provi-
sions is reversal of a 5.7% across-the-board cut in
outpatient PPS payments that was to occur in the
current fiscal year.

The change alone is worth at least $4 billion to
health care institutions, according to the Ameri-
can Hospital Association.

It’s not certain at present exactly what role
access managers will play in the new system, 
but for access staff involved in outpatient coding
and/or billing, the impact is obvious, says Peter
Kraus, systems liaison manager for patient finan-
cial services at Emory University Hospital in
Atlanta. “Sophisticated coding skills will be
required to maximize reimbursement,” he says.

Ambulatory patient classifications (APCs) —
similar to diagnosis-related groups (DRGs) for

inpatients — will be the basis of the new PPS.
“What makes APCs different from DRGs is the
potential presence of multiple APCs per case,
which affect reimbursement via discounting,
etc.,” he says. APCs are determined by the CPTs
(procedure codes) assigned to a case, and reim-
bursement is determined by various weight and
rate factors applied to each APC, Kraus adds.

“My understanding is that the caregiving facil-
ity is not required to come up with the APCs
applicable to an account — Medicare can do
that,” he says. “But hospitals will want to do so
in order to predict and maximize reimbursement,
as well as to ensure the accuracy of their coding.

“Because APCs are being introduced to control
federal dollars paid for outpatient services,”
Kraus suggests, “facilities may find it advanta-
geous to revise the way they offer such services
in order to legally gain the most — or lose the
least — from the shrinking reimbursement pot.”

The role access plays will become more clearly
defined as APC particulars are revealed, Kraus
adds. But, he emphasizes, “Access managers and
staff should stay ahead of the educational curve
in case operational or functional changes are
warranted.”

At Sibley Memorial Hospital in Washington,
DC, patient accounting and medical records 
personnel are doing most of the planning for
APCs, says Jeffrey J. Williamson, CHAM,
admissions manager. “They have told me that
we are going to be required to make sure the
information we enter is as accurate as possible
the first time around, particularly regarding
patient diagnoses.”

Because of this increased emphasis on coding
accuracy, Williamson notes, the pressure will be
on access personnel to make sure the information
they collect from other sources is correct. “We’ll
have to make sure that what the physicians’
offices and other departments in the hospital are
giving us is accurate.”

That likely means, he says, that registrars will
no longer be able to accept “rule-outs” — tests
ordered to rule out a condition such as pneumo-
nia — as justification for a physician’s order.
“They will have to include the symptoms [that
support a particular procedure].” 

Rule-outs certainly will not be allowed, con-
firms Dave Fee, product marketing manager with
3M Health Information Systems in Salt Lake City,
which developed the APCs, and there will be
other important ways the new system will affect
access personnel.
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“There are two areas that are very important
that will be dealt with upfront,” Fee says. “There
are certain sets of services that HCFA will pay for
only as inpatient services, and there is a certain
set it won’t cover at all.

“The role of the access manager is to make sure
when the patient comes in for these types of ser-
vices, the service is provided in the appropriate
setting — either inpatient or outpatient,” he says.
“If the service is not covered, [access personnel]
must make sure the patient understands that and
[the patient] authorizes the provision of that ser-
vice anyway.”

In the end, Fee notes, the final coding will
drive payment. If the preliminary coding done
by access isn’t correct, that will jeopardize pay-
ment, he says. “It’s the whole issue of making
documentation complete and accurate from the
beginning.”

Although the emphasis on accuracy at the point
of service is not new, Fee points out that the cod-
ing process is not as crucial now as it will be under
the PPS. “Coding in general will become more
important: making sure all those codes are correct
and current and complete will determine the via-
bility of the services the hospital provides.”

A weak link anywhere, he adds, will cause 
the hospital to lose dollars it doesn’t have to 
lose.  ■

Whistle-blower provision
is called unconstitutional
Case could de-fang False Claims Act

An appeals court decision out of Texas could
take the wind out of the whistle-blower pro-

vision of the False Claims Act if it is upheld later
this month. 

The ruling means access personnel who sus-
pect their employers of defrauding the Medicare
program soon may have less incentive to take
action against them in court. On the other hand,
the decision could curtail the filing of such law-
suits when they lack adequate foundation or
come from less than honorable motives. 

A three-judge panel of the Fifth U.S. Circuit
Court of Appeals in Houston has ruled unconsti-
tutional a federal statute that allows uninjured
whistle-blowers to file fraud suits on behalf of the
government. The decision was made in regard to

a lawsuit a former nurse filed against St. Luke’s
Episcopal Hospital in Houston.

The nurse, Joyce Riley, alleged there was mas-
sive Medicare fraud at the hospital, and she sued
under the qui tam provision of the 1863 False
Claims Act, which allows citizens to bring a suit
on behalf of the government against a company
or entity the citizen believes has committed
fraud. That provision, which Congress strength-
ened in 1986, also allows individuals to claim up
to 25% of money recovered from fraud cases,
even if the government does not intervene in the
suit or take criminal action. Qui tam is often used
in whistle-blower cases.

In the November ruling, Judges Jerry Smith and
Harold DeMoss Jr. concluded the law infringes on
the executive branch’s power to protect govern-
ment interests. Judge Carl Stewart dissented.

“This ruling pierces the aura of invincibility
surrounding qui tam suits,” says William J.
Boyce, a partner in Houston-based law firm 

January 2000 / HOSPITAL ACCESS MANAGEMENT ™ 11

Hospital Access Management™ (ISSN 1079-0365) is published
monthly by American Health Consultants®, 3525 Piedmont Road,
Building Six, Suite 400, Atlanta, GA 30305. Telephone: (404) 262-
7436. Periodical postage paid at Atlanta, GA 30304. POSTMAS-
TER: Send address changes to Hospital Access Management™,
P.O. Box 740059, Atlanta, GA 30374.

Opinions expressed are not necessarily those of this publication.
Mention of products or services does not constitute endorsement.
Clinical, legal, tax, and other comments are offered for general
guidance only; professional counsel should be sought for specific
situations.

Editor: Lila Margaret Moore, (520) 299-8730.
Group Publisher: Brenda Mooney, (404) 262-

5403, (brenda.mooney@medec.com).
Executive Editor: Susan Hasty, (404) 262-5456,

(susan.hasty@medec.com).
Managing Editor: Kevin New, (404) 262-5467,

(kevin.new@medec.com).
Production Editor: Terri McIntosh.

Copyright © 2000 by American Health Con-
sultants®. Hospital Access Management™ is a
trademark of American Health Consultants®. The trademark Hospital
Access Management™ is used herein under license.

Editorial
Questions
For questions or
comments, call 

Kevin New
at (404) 262-5467.

Subscriber Information
Customer Service: (800) 688-2421 or fax (800) 284-3291, 
(customerservice@ahcpub.com). Hours of operation: 8:30 a.m.
-6 p.m. Monday-Thursday; 8:30 a.m.-4:30 p.m. Friday.

Subscription rates: U.S.A., one year (12 issues), $399. Outside
U.S., add $30 per year, total prepaid in U.S. funds. One to nine addi-
tional copies, $319 per year; 10 to 20 additional copies, $239 per
year. Call for more details. Missing issues will be fulfilled by cus-
tomer service free of charge when contacted within 1 month of
the missing issue date. Back issues, when available, are $67 each.
(GST registration number R128870672.)

Photocopying: No part of this newsletter may be reproduced in any
form or incorporated into any information retrieval system without
the written permission of the copyright owner. For reprint permis-
sion, please contact American Health Consultants®. Address: P.O.
Box 740056, Atlanta, GA 30374. Telephone: (800) 266-2421. World
Wide Web: http://www.ahcpub.com.



Fulbright & Jaworski. “It’s a wake-up call that
there are real concerns about suits of this nature,”
adds Boyce, who represented St. Luke’s in the
case.

Neil McCabe, a professor at South Texas Col-
lege of Law, said the decision will have a tremen-
dous impact if it is upheld when the full court
hears the case the week of Jan. 18.

“These lawsuits have been around since before
the turn of the century,” he said, and to strike
down a law with that long a history “would be
monumental if it is upheld.”

Such suits could still be filed, McCabe said, but
they would be dismissed if the government did
not intervene.

The Fifth Circuit panel’s departure from sev-
eral precedents by other circuits makes the case
ripe for review by the Supreme Court, he said.

“The [qui tam] provisions permit a private citi-
zen to sue on behalf of the government, even
though the attorney general — perhaps because
he believes that institution of the action is inimi-
cal to the government’s interests — has decided
not to pursue the claim,” Judge Smith wrote.
“This power removes from the executive branch
the prosecutorial discretion that is at the heart of
the president’s power to execute the laws.”

The 42-page decision was issued in a 1994 law-
suit filed by Riley, a nurse in the heart transplant
unit at St. Luke’s. Riley claimed the hospital and
others conspired to defraud the Medicare pro-
gram by unnecessarily admitting patients and
needlessly upgrading the level of services.

U.S. District Judge Kenneth Hoyt threw out the
lawsuit in 1997, saying Riley was an uninjured
party and had no standing to recover “bounties”
on government money that has been lost to
fraud. He went on to state that Congress has no
right to create standing for an uninjured party to
file suit, nor does it have the power to give to an
individual the right of the executive branch to
pursue a fraud claim in the government’s behalf.

In a statement following the ruling, attorney
Boyd Smith Jr., who assisted Boyce in defending
St. Luke’s in the suit, said the decision is the most
important False Claims Act ruling ever rendered
by a circuit court. If the decision holds, “every
single qui tam case in which the government
intervenes should be dismissed,” Smith said. The
judges’ opinion places the responsibility to fight
fraud on the government, he said.

Attorneys for the hospital said the way the law
is written creates an incentive for “bounty hunt-
ing.” But in his statement, plaintiff attorney Jim

Perdue said the decision is flawed because attor-
neys for the Justice Department have said the
action is appropriate. “The judicial branch says the
law violates the executive branch’s right, but the
attorney general has argued we have a right to go
forward,” he said. “That seems absurd to me.”

Judge Stewart also found the majority opinion
illogical. He wrote in his dissenting opinion that
qui tam lawsuits give the attorney general an
opportunity to maximize department resources
by not requiring her staff to file a civil or criminal
complaint for every perceived violation of law.

Stewart said Congress neither usurped the
authority of the executive branch, nor created a
conflict in the separation of powers doctrine
when it wrote the law. “I submit that when the
government declines to intervene in a qui tam
action, it has delegated its own law enforcement
authority,” Stewart wrote.

Riley contended that she had uncovered evi-
dence that hospital officials allowed an unli-
censed doctor to practice medicine as part of a
scheme to defraud the government on Medicare
claims. Her lawsuit also claimed that the officials
conspired to move heart transplant patients to
intensive care units sooner than necessary, thus
inflating hospital profits.

Defense attorneys said Riley’s allegations were
untrue.  ■
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