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The House Committee on Commerce
Subcommittee on Oversight last week blasted

the Health Care Financing Administration (HCFA)
for its lax oversight of third-party billing compa-
nies. But experts say the potential remedies, such
as registration of those companies, could have an
unintended impact on billing companies, as well
as other health care providers.

“If you make requirements too restrictive on
third-party billing companies, they may just pass
those requirements along to their clients,” says
health care attorney Stephen Vincze , a partner
with Vincze & Frazer in Atlanta. “Practices that
don’t want to abide by those restrictions may just
set up their own billing operation internally and not
register it.”

“The other concern is that this could unwittingly
do away with the third-party billing industry,” adds
Vincze. “I am not sure I agree with that but, it is a
concern that needs to be looked at carefully.”

See Third-party billers , page 2

See DRG upcoding , page 2

At the request of Commerce Chairman Rep.
Tom Bliley (R-VA), the General Accounting Office
(GAO) examined a Texas health care provider
who was using a third-party biller to submit claims
to Medicare. The GAO found that Behavioral
Medical Systems in Sugarland, TX, was able to
submit $1.3 million in false claims that went
undetected. 

Bliley said he was “equally shocked” by the
Department of Health and Human Services’  Office

OIG DRG upcoding project
poses major risk

In the last few years, hospitals have become the
biggest target of the federal enforcement efforts

under Medicare and Medicaid, warns Craig
Holden of Ober Kaler in Baltimore. The maze of
confusing billing and regulatory requirements cou-
pled with the importance of their community repu-
tation and their dependence on Medicare and
Medicaid make that fact likely to continue, he adds.

Zeroing in on warnings by the General Counsel
to the Department of Health and Human Services’
Inspector General Mac Thornton, Holden contends
that the diagnosis related group (DRG) coding ini-
tiative has created the single highest risk exposure
for most hospitals.

The project, as it was rolled out, focuses on two
DRGs, DRG-79 for complex pneumonia and DRG-
89 for simple pneumonia. “Those sound like very
similar types of diagnoses and they are,” he warns.
“But depending on which of those DRGs you select
and what the base rate is, that can be the

See False claims cases , page 3

False Claims Act cases
likely to expand, experts say

The health care industry is anxiously awaiting
decisions on cases before the Fifth Circuit and

the U.S. Supreme Court challenging the constitu-
tionality of whistle-blowers suing on behalf of the
government when the government opts not to inter-
vene. Beneath the surface, experts say the poten-
tial applications of qui tam suits continue to grow.

“This is not something that is going to go away,”
asserts Bob Homchick , a health care attorney
with Davis Wright Tremain in Seattle. “As long as
the False Claims Act remains in its current form, it
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DRG upcoding
Continued from page 1

of Inspector General’s (OIG) finding that many
Medicare contractors have no way of knowing who
actually submitted a claim to Medicare, or how
many claims were submitted by a third-party biller. 

“They lack even basic information about who
submits a claim,” Bliley asserted. “According to the
OIG, anyone with a computer, a modem, access to
a provider’s number, and a patient’s health insur-
ance number could send false claims to Medicare.”

Lewis Morris , assistant Inspector General for
Legal Affairs, told the subcommittee that program
evaluations by the OIG and GAO highlight the fed-
eral health care program’s potential vulnerability to
unscrupulous third-party billing companies. 

According to Morris, payment incentives, such
as percentage compensation arrangements, invite
abuse. In addition, Morris said training of billers
and coders is inadequate, and the ability to identify
and track third-party billers is almost nonexistent.

To remedy those shortcomings, Morris told the
subcommittee that the OIG has formulated tenta-
tive suggestions for reform measures. First, he
said companies that administer federal health care
programs should have an effective mechanism to
identify third-party billers. 

Morris says this system should track billing
companies’ overall billing patterns, link specific
claims with particular billers, and require that
claims be submitted only from authorized sites.
Mandatory registration of third-party billers and
clearinghouses could provide an audit trail.

Second, he says Congress should consider pro-
hibiting the use of payment incentives in third-
party billing contracts, no matter how the arrange-
ment is structured.

Finally, he says minimal training should be man-
dated to discourage unscrupulous billers from
gaining access to federal health care programs.

According to Mark Pastin , president of the
Alexandria, VA-based Council of Ethical
Organizations, the elimination of incentive pro-
grams could ultimately impact physician practices
that tie those programs to the volume of services
rendered, as well as hospitals that use them within
their billing and administrative departments.

“If a hospital has an in-house billing department,
they may well be incentivized on the percentage of
bills they collect,” Pastin explains. “Likewise, if a
hospital runs a physician practice, the physicians
are probably incentivized on the basis of revenues.”
He argues that those incentives have the same
effect as incentives to third-party billing agents.

“A lot of people would like to see incentive
arrangements go away, but you have to do it
across the board,” Pastin argues. “It can’t be
something that is prohibited for a third-party billing
company, but not prohibited for a physician prac-
tice to do in-house.” n

Third-party billers
Continued from page 1

difference of between $2,000 to $3,000 per
discharge.”

“It gets to be even more interesting when you
look at how you determine whether one is a DRG-
79 or a DRG-89,” he adds. The primary diagnoses
may appear rather straightforward, but viral bacte-
ria pneumonia might be a DRG-79 or DRG-89
depending on what the bacteria is, he explains.

“To make life even more interesting, you usually
never know what the bacteria is because most
pneumonia patients are admitted after having a
course of outpatient treatment where they have
been taking various antibiotics that suppress the
organism,” he adds. “The patient is not better, but
the lab test is going to be negative.” Worse yet,
Holden says an array of billing consultants “drove a

(Continued on page 3)
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truck through that ambiguity.”
Holden cautions hospitals that the next three

DRGs likely to gain the attention of the OIG are
DRG-475 (respiratory diagnosis with ventilator),
DRG-416 (septicemia), and DRG-14 (specific car-
diovascular ailment).

Holden points out that DRG data are unique
because those data from every hospital in the
United States are available in a national database
that anybody can purchase for a meager $3,000 a
year. “You can slice, dice, and crunch the numbers
any way that you want to,” he explains, “and look
at things like the ratio of DRG-79s to DRG-89s.”

“With respect to DRG coding, if there is a prob-
lem that is statistically noticeable, you better
assume that eventually somebody is going to
come knocking,” warns Holden. To limit their risk in
this area, he says hospitals should first examine
their own data. “If you have a problem, at least
consider some sort of disclosure at some level,” he
argues. “You can probably count on the fact that if
you come forward, you will end up treated better
than if they came to you first.”

Here are the other steps Holden suggests hospi-
tals follow to limit their risk in this area:

• Make sure the government is doing appro-
priate extrapolation of their damage estimate.
According to Holden, there are many different ICD-
9 codes that can lead to a DRG-79. “I have seen
some instances where they will take the highest
error rate ICD-9 code and try to apply it to all DRG-
79s,” he reports. “That is going to overstate your
damages significantly.”

• Watch out for DRG coding mistakes that
have no financial impact. According to Holden,
hospitals sometimes code a diagnosis improperly
but still wind up with a DRG-79 that does not
overstate costs.

• Don’t overlook PROs. Holden says peer
review organizations (PRO) sometimes approve the
very coding activity to which the government
objects. “Obviously, that has great value in defend-
ing a case, and I recommend you look for it.” 

• Look for the consultant’s advice. Finally,
Holden advises hospitals not to overlook the role
of consultants. “There is often a consultant there
and it is always nice to find somebody else to
blame,” he says. n

False claims cases
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will remain the weapon of choice in health care
fraud enforcement,” he contends.

The constitutionality of qui tam enforcement has
been widely debated since the amendments to the
False Claims Act in 1986 significantly expanded
the rights and powers of whistle-blowers. Five dif-
ferent circuits over the last 13 years have held that
the statute was constitutional until the Fifth Circuit
ruled it was not, creating a conflict in the circuits.

In the Fifth Circuit case, U.S. ex. Rel. Riley vs.
St. Luke’s Episcopal Hospital, a three-judge panel
ruled that the statute is unconstitutional to the
extent that it permits an individual from pursuing a
qui tam action when the government opts not to
intervene. Following that decision, the Supreme
Court heard the same issue as part of a pending
suit, the Vermont Agency of Natural Resources vs.
U.S. ex. Rel. Stevens.

Most observers predict the Supreme Court will
opt not to rule on the broad constitutional issue
confronting the court, but is more likely to rule on
the more narrow issue of states’ rights.

Meanwhile, Homchick predicts qui tam cases
will continue to burgeon. “I base that not only on
the raw economics of this act, but also the expand-
ing array of relators that are emerging,” he says.

While the “paradigm whistle-blower” will likely
continue to be a disgruntled current or former
employee who decides that it is better to talk to the
government than his or her supervisor, Homchick
sees a new breed of qui tam relators emerging.
“When you look at some of the recent settlements
you see that employees are certainly not alone,” he
points out.

For example, the relator in this year’s record-set-
ting $486 million Fresinius settlement was a com-
peting infusion therapy provider, notes Homchick. In
the recent cardiac investigational device lawsuits,
the relator was a sales representative for one of the
cardiac device manufacturers. And in the pneumo-
nia upcoding cases, the relator is a data miner firm.

Perhaps most disturbing of all, Homchick says,
is the potential qui tam relator who was actually
hired to design or implement a compliance pro-
gram, but suddenly determines that the information
gathered is more profitably put to use in litigation.

Continued from page 2
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On top of all that, Homchick says hospitals
should brace for a potential flurry of False Claims
Act cases based on the anti-kickback statute and
technical violations of the Stark self-referral laws.

“The other hot area now is quality issues,”
Homchick adds. He says that under Medicare
managed care, several U.S. Attorney’s offices are
pursuing inadequate or inappropriate care under
the False Claims Act. Already, there have been
several settlement agreements in the long-term
care industry based on that theory, he reports. n

Seven steps to limit 
your qui tam exposure

While hospitals can reduce their qui tam risk,
no organization can eliminate it entirely,

warns Bob Homchick , a health care attorney with
Davis Wright Tremain in Seattle. “The system is
too complex and the types of violations are too
numerous,” he says. Moreover, the Department of
Justice’s interpretation of “reckless disregard” is
too expansive, he adds. “Beyond that, the rewards
to the government and relators are simply too
sweet,” he argues.

Lynn Snyder , a health care attorney with the
Washington, DC-based law firm Epstein, Becker &
Green, takes a similar view. Whistle-blower false
claims cases are unique in the procedural way in
which they begin, the procedural way in which they
continue, and the procedural way in which they are
concluded, she cautions.

Here are seven steps Snyder urges providers to
take to limit their qui tam exposure.

I. Don’t bury your head in the sand. Snyder
warns that providers must assume that if they have
a government receivable, they will also have a sub-
poena sometime within the next ten years. “You
have to be prepared, not afraid,” she advises. “The
best thing you can do is to educate your employ-
ees about their rights if an FBI agent happened to
show up at their doorstep on a Sunday night.”

II. Chase down the alumni club. The employ-
ees who are most frequently contacted by govern-
ment investigators are former employees, not cur-
rent ones, according to Snyder. Anything that a
provider’s human resource office can do to maintain
the name, address, and phone number of those
employees can be very valuable, she argues.

III. Don’t forget human resources. Snyder
says that one facet of health regulatory due dili-
gence is to rummage through personnel files look-
ing for resignation letters. 

She warns that human resource staff, who fre-
quently encounter disgruntled employees, often
ignore claims about improper billing and simply file
them away. 

“You must connect the dots between human
resources and compliance and be proactive and
reach out to those people to find out if those claims
are true,” she advises.

IV. Maintain a chronology of government
contacts on how to bill. “I save clients a lot of
money by tracking down two generations of former
employees to find out the real name of the carrier
employee who instructed them to do something a
certain way,” she says. “But they could save a lot of
money if they would maintain this chronology.”

Likewise, Snyder says the government does not
always take the time to track changes in billing
rules. “They will come to you based on today’s
rules about something that happened in 1990, and
it is up to you to recreate the reimbursement histo-
ry,” she warns. “That means it is up to us to do the
homework for them.”

V. Educate the government. Very often,
providers become too fixated on discovering who
the whistle-blower is, according to Snyder. Then
attempts are made to discredit that person rather
than focusing on the allegation, she adds. Snyder’s
advice: “Avoid personalizing the matter.”

VI. Prepare the client. According to Snyder,
attorneys must explain to providers how the False
Claims Act works, including how a private party
can come forward and how those cases are
resolved. She notes that she recently inherited a
case from another firm where the client and the law
firm were no longer working cooperatively. “The
real problem was a breakdown in communication
on what these cases are all about,” she explains.

VII. How to prevent whistle-blowers. Although
it’s against public policy to tell employees they can’t
go to the government, you can write an employ-
ment agreement whereby an employee waives the
right to any financial recovery.

Whether this type of provision will stand up in a
court of law is yet to be determined, Snyder
notes. “We will find that out in the next few years,”
she says. n

Continued from page 3


