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Health care industry watchers are keeping a
sharp eye on the Supreme Court as it decides

on whether a private individual who files a qui tam
False Claims Act case has the standing to bring
such a case. The court’s final decision, which
could surface any day, could severely reign in use
of the False Claims Act.

Most observers predict the Supreme Court will
rule only on the Eleventh Amendment issue
regarding state’s rights and not the constitutionali-
ty of the act itself. “I would bet that the Court will
decide at most that a state can’t be sued under
the False Claims Act because there is not a clear
definition that would show that a state is a person
within the meaning of the law,” predicts health
care attorney Stuart Gerson of Washington, DC-
based Epstein, Becker & Green.

False Claims Act specialist John Boese notes
that during argument the court did not appear to
be focused on the standing argument. Instead,
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most of their questions were focused on the issue
of whether or not a state is a person. 

But Boese, of the law firm Fried, Frank, Harris &
Shriver in Washington, DC, warns that anything is
possible. “The court could always ask for reargu-
ment because it didn’t get the briefs on the stand-
ing issue until after the oral argument,” he says.
Moreover, Boese says most of the cases heard
concurrently with this case have already been
decided, and that has fueled speculation the court

GAO approves DOJ’s False
Claims Act oversight

The General Accounting Office (GAO) argues
in a report released this month that the U.S.

Department of Justice (DOJ) has taken steps to
improve its oversight of how U.S. Attorney’s
Offices wield the False Claims Act. But leading
health care attorneys contend that the report’s
limited scope means that it would be a mistake to
read too much into the agency’s findings. 

“I think DOJ is trumpeting this as an affirmation
that GAO auditors [concluded] that they were
enforcing the False Claims Act correctly, and I
don’t think that is true,” argues John Boese of the
Washington, DC-based Fried, Frank, Harris &
Shriver. Instead, Boese says the GAO merely
found that a limited review of four U.S. Attorney’s
offices that had blatantly violated DOJ policy in the
past are now more in line with DOJ guidance.

Boese points out that GAO earlier assessment
showed local U.S. Attorney’s Offices filing False
Claims Act claims when, even by their own admis-

See Qui tam advice , page 3

Practical steps to help you
stay out of qui tam trouble

The first goal of health care providers should be
to stop whistle blowers, warns Margaret

Hutchinson , assistant U.S. Attorney in the
Philadelphia office. “You should know from within
your company where your problems are and where
you have issues that need to be addressed,” she
advised providers at the Health Care Compliance
Association’s conference in Washington, DC last
month.

According to Hutchinson, the overwhelming
majority of whistle blowers are employees who

Delay in decision fuels speculation the Supreme Court may opt to hear rearguments
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may be seriously considering the constitutionality
of the Act itself

If the court does act as expected and issue a
more limited ruling, Gerson says the case to watch
is the Riley case in the Fifth Circuit that was put on
hold pending the Supreme Court’s decision. In that
case, the Fifth Circuit panel ruled that when the
government declines intervention, qui tam enforce-
ment of the False Claims Act is unconstitutional. 

“Once the Supreme Court decides, and assum-
ing it does not ditch the qui tam amendments, that
case becomes active and the Fifth Circuit will con-
sider it,” says Gerson. “That is the case you really
have to keep your eye on.”

Meanwhile, the Sixth Circuit recently held that a
qui tam relator may not voluntarily dismiss an
action under the False Claims Act without the
Attorney General’s consent. “The issue in the
Sixth Circuit is whether the Justice Department
has a veto power over settlement of cases
between relators and defendants in a case in
which they don’t intervene,” says Boese.

According to Boese a split now exists on this
issue between the circuit courts. The Sixth Circuit
decision is consistent with a Fifth Circuit ruling,
which reached the same conclusion. But it rejects
the Ninth Circuit’s holding that the government’s
“absolute veto right” applies only during the period
in which the government initially decides whether
to intervene in a qui tam suit, he explains.

“There is now a clear conflict in the circuits, and
the Supreme Court should resolve issues where
there is a clear conflict,” he argues. But he warns
the court has been reluctant to do that in False
Claims Act cases. “I think there are now so many
of these cases that the Supreme Court is going to
have to step up to the plate and start answering
them,” Boese concludes. n

Supreme Court
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sion, there was no evidence against hospitals other
than the fact that they had billed a lot. “My question
is, why didn’t the GAO go back to the Justice
Department and say, ‘Isn’t that prosecutorial mis-
conduct and what have you done to those offices
who violated DOJ guidelines?’” he says.

Boese also points out that GAO’s earlier review
was based only on a sample of offices and was
limited to DOJ’s handling of national initiatives. “It
does not even begin to address abuse of the False
Claims Act in ordinary cases,” he says.

“It would have been interesting if they had talked
to some of providers about DOJ’s compliance with
these guidelines,” says Ivy Baer , counsel for the
American Association of Medical Colleges in
Washington, DC. “I think the real issue is how
these cases are developed and targeted.”

Health care attorney Stuart Gerson of
Washington, DC-based Epstein, Becker & Green
takes a similar view. “On the defense side, we can
look at cases and say the government has abused
its discretion in leveraging what really are claims
disputes with litigation under the False Claims Act,”
he asserts.

According to the GAO, the four U.S. Attorney’s
Offices that were earlier found to be slow to incor-
porate DOJ’s False Claims Act guidance into their
ongoing laboratory unbundling investigations now
appear to be conducting these investigations in
accordance with those guidelines or have aban-
doned their investigations under this initiative. The
GAO declined to name the offices in question.

The GAO’s latest assessment follows an August
1999 report that gave DOJ a mixed review of its
oversight capacity. According to the GAO, Justice
has made “a concerted effort” to improve its over-
sight of U.S. Attorney’s Offices participating in
national initiatives. The GAO said DOJ plans to
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place more emphasis on compliance with the its
June 1998 False Claims Act guidance in its period-
ic evaluations and has initiated a requirement for
offices to certify their compliance annually.

Gerson says he is not terribly surprised by the
GAO’s findings. “There is a political mentality that
is shared by the executive branch and Congress
that believes that we need to help control health
care costs through fraud litigation,” he argues.

He says that mentality is a de facto substitute for
the fact that Congress has been unable to come
up with any systematic reform to deal with the
entire reimbursement system. n

Qui tam advice
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tried to correct the problem from within the compa-
ny. When those employees are ostracized or
ignored, they all too often wind up filing a False
Claims Act case, she contends.

Hutchinson says that means the other goal of
providers should be to avoid disgruntled employ-
ees. “We have allegations come to us from
employees who are understaffed or do not have
the right patient-to-supervisor ratio if it is a partial
hospitalization program,” she says. “Sometimes
they don’t have the right equipment and lack the
required facilities.”

Hutchinson reports that her office has a case
right now that stems from an employee frustrated
by inadequate staffing in the therapist-to-patient
ratio. “They were frustrated because they didn’t
think they could do their job as a therapist,” she
asserts. “What they didn’t know until they came to
us was that it was also a violation of the regula-
tions.”

“If your employees are understaffed, you must
be aware of that and must be able to address it
from the compliance perspective because it
becomes a compliance issue,” she argues.

Hutchinson also warns that when her office
opens an investigation “ anything is fair game.”
That is, unless you live and work in New Jersey,
where trash has a privacy right attached to it, she
says. “In all other states, there is no such expecta-
tion of privacy in your trash,” she adds. “If you are
throwing out the real staff-to-patient ratios and sub-
mitting a roster that is not the truth we are going to
find that even if it’s in the trash.”

She also warns that internal e-mail is “fair game”
in discovery. “We are going to be able to trace that
even if you hit ‘delete’,” she cautions. She says that
means compliance officers have the obligation to
follow-up on all e-mails regarding potential compli-
ance problems. “If you don’t, I am going to ask you
about that,” she asserts. 

According to Hutchinson, one of the areas rising
on the radar screen of U.S. Attorneys is the area of
credentialing. For providers wondering how that
might turn into a False Claims Act application,
Hutchinson explains that simply hiring a physician
before their credentialing package arrives can land
you in trouble.

Hutchinson says the worst-case scenario is
when a provider has billed for services rendered by
a non-credentialed physician. “In my estimation,
that is a false claim,” she warns. “My perspective
as a U.S. attorney is that you knew or you should
have known.”

Hutchinson adds that checking credentialing is a
simple process. In addition to the National
Practitioner Data Bank (NPDB), there is a new
process that just went on-line March 6 known as
Healthcare Integrity Practitioner Database
(HIPDB). “It has some kinks that need to be
worked out and is not as complete as we would
like but it will be eventually,” she asserts. Unlike the
NPDB, the HIPDB will include criminal convictions
and exclusions in addition to adverse actions in the
civil arena.

Finally, Hutchinson cautions providers about the
growing application of quality of care violations.
“When I talk about the ‘quality’ of your employees,
it goes beyond your doctors and nurses,” she
warns. “It goes to every level of your organization.”
That includes billers and administrative staff, she
adds.

She says the best way head off problems asso-
ciated with new employees is to work from the bot-
tom up by scrutinizing their qualifications before
they are hired. “I am not suggesting that you can’t
hire someone who is brand new to the industry,”
she says. But if companies do that, they should
devote extra attention to training and monitoring
those billers, she adds. 

“It is not a defense that the biller did it,” she
warns. “I have heard that defense with various
themes and none of them work.” n
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Third party billing group
rebuts OIG fraud report

The Healthcare Bill ing and Management
Association (HBMA) told a key congressional

committee April 14 that the Department of Health
and Human Services’ Office of Inspector General’s
(OIG) recent report on third party billing companies
is “significantly flawed” and “factually inaccurate” in
virtually every section.

“At best, it reveals a superficial and incomplete
knowledge of a very complex industry,” the Laguna
Beach, CA-based association wrote the House
Commerce Subcommittee on Oversight April 14.
HBMA’s missive followed its appearance before the
subcommittee April 6 where the OIG and the
General Accounting Office (GAO) used the exam-
ple of one purported third party biller to illustrate
problems plaguing the industry (see Compliance
Hotline , April 10, 2000, p. 3).

In fact, Robert Burleigh , chair of HBMA’s Ethics
and Compliance Committee, contends that the sin-
gle company examined by the committee,
Behavioral Medical Systems, Inc. of Sugarland,
TX, is not really a billing company at all. He says
the company misrepresented itself as a provider,
not only to the Medicare program, but apparently to
the real billing company that it used to submit the
false claims.

Burleigh also argues that GAO’s report incorrect-
ly characterized its example case as billing compa-
ny fraud when it was not. HBMA speculates that
GAO wanted to avoid reporting ‘old news’ and
slanted the report about BMS in order to describe
provider fraud as billing company fraud. “The only
other conclusion is that they do not know the differ-
ence between a provider and a billing company,”
Burleigh argues.

According to Burleigh, the GAO and OIG make
constant reference to “third party billing companies”
in their reports without attempting to define their
use of the term. “What about the medical practice
that, for tax reasons, has incorporated its own
billing office under another identity?” he asserts.
“What about the claims clearinghouse to whom
claims are sent by medical practices or billing com-
panies? What about hospital-owned practices,
billed by the hospital under the identity of its man-
agement service organization?”

If Congress accepts the OIG’s report as gospel,
it could have a profound impact on the entire third
party billing industry, Burleigh concludes. 

HBMA also criticized the OIG’s recommendation
that billing companies should be identifiable by car-
riers. “That could be a relatively benign additional
requirement, but even if billing company registra-
tion had already existed, it would have done noth-
ing to prevent or detect the misconduct reportedly
perpetrated by BMS,” the association argued. n

OIG opinion OKs hospital
cost-savings program

In its second advisory opinion of the year, the
Department of Health and Human Services’

Office of Inspector General (OIG) gave a qualified
“thumbs up” to a hospital’s cost-savings program
for non-physician employees. The OIG concluded
that while certain payments made under the pro-
posed program might implicate the antikickback
statute, the program itself would not.

“What I find most troubling about this advisory
is that the OIG gives a favorable opinion for the
arrangement but not for the individual payment
under the arrangement,” says Thomas Bartrum ,
a health care attorney with Baker Donelson in
Nashville.”

The OIG warned that it could not “pre-approve
every possible payment” under the proposed
arrangement. “Basically, they are saying the con-
cept works but we are not going to give you any
protection for individual payments under the con-
cept,” argues Bartrum, “and that is where your lia-
bility exposure is going to rest.”

Under the proposed arrangement, the hospital
will award employees a percentage of the cost
savings generated by their suggestion. But the
hospital certified that no payments will be made
directly or indirectly to physicians. It would also
prohibit suggestions that identify specific vendors
or shift costs to any federal health care program. 

Those assurances tilted the scales in the hospi-
tal’s favor. “This program had a lot of safeguards
built into it and those safeguards are important,”
says Bartrum. “But I wish they would not have
redacted the dollar amount because there is a big
difference between sharing 3% of the cost-sav-
ings and 70% of the cost savings.” n


