
Medical error problem 
getting worse, report claims 
Study finds annual mortality rate nearly twice of previous estimates

An average of 195,000 people in the United States died from
potentially preventable medical errors in each of the years 2000,
2001, and 2002, a new study from the health care quality com-

pany HealthGrades Inc. estimates. This puts the annual death toll at
nearly twice the rate indicated by previous studies.

A landmark 1999 Institute of Medicine (IOM) report, To Err is
Human: Building a Safer Health System, placed the number of annual
deaths at around 98,000, and was criticized by many at the time for
overstating the problem.

The HealthGrades report used a similar methodology to the one
employed by the IOM researchers; however, they examined more
patient records, says Samantha Collier, MD, vice president of medi-
cal affairs for the Lakewood, CO-based company. It collects quality
data from hospitals and provides ratings, information, and advisory
services to health care providers, employers, health plans, and insur-
ance companies.

“The HealthGrades study shows that the IOM report may have
underestimated the number of deaths caused by medical errors, and
moreover, that there is little evidence that patient safety has improved
in the last five years,” she reports. “The equivalent of 390 jumbo jets
full of people are dying each year due to likely preventable, in-hospi-
tal medical errors, making this one of the leading killers in the U.S.”

The “HealthGrades Patient Safety in American Hospitals” study 
is the first to look at the mortality and economic impact of medical
errors and injuries that occurred during Medicare hospital admissions
nationwide from 2000 to 2002. The HealthGrades study applied the
mortality and economic impact models developed by researchers
Chunliu Zhan and Marlene R. Miller in a research study published 
in the Journal of the American Medical Association (JAMA) in October
2003.1 The Zhan, et al. study supported the IOM’s 1999 report conclu-
sion, which found medical errors caused up to 98,000 deaths annually
and should be considered a national epidemic. 
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The IOM study extrapolated national findings
based on data from three states, and the Zhan and
Miller study looked at 7.5 million patient records
from 28 states over one year. The HealthGrades
study took a more extensive approach by looking
at three years of Medicare data in all 50 states and
D.C., Collier says. This Medicare population repre-
sented approximately 45% of all U.S. hospital
admissions (excluding obstetric patients) from

2000 to 2002. The HealthGrades study finds nearly
double the number of deaths from medical errors
found by the IOM report with an associated cost of
more than $6 billion per year.

HealthGrades examined 16 of the 20 patient-
safety indicators defined by the Agency for
Healthcare Research and Quality ranging from
bedsores to postoperative sepsis, but omitting
four obstetrics-related incidents not represented
in the Medicare data used in the study. Of these
16, the mortality associated with two — failure to
rescue and death in low-risk hospital admissions
— accounted for the majority of deaths that were
associated with these patient safety incidents. 

These two categories of patients were not
evaluated in the IOM or JAMA analyses, which
explain the variation in the number of annual
deaths attributable to medical errors. 

Some critics charge that the last two categories,
particularly the “failure-to-rescue” category, are
too vaguely defined and that these patient deaths
cannot be said to be automatically attributable to
preventable error, says Lawrence Kadish, MD,
executive vice president and chief medical officer
for White Plains (NY) Hospital.

“Failure to rescue — what does that mean?” he
points out. “No one knows exactly what it means.
Failure to rescue is not a disease and it is hard to
categorize.”

That’s not to say, however, that the findings are
not credible and that they should not be taken
seriously, Kadish emphasizes. 

The HealthGrades report examined data since
the release of both the IOM report and the subse-
quent JAMA analysis and still found significant
problems. That should be the take-home message.

“Clearly, there is an issue because, even if it is
not 195,000 and is only 100,000 or 50,000 deaths,
it is too many,” Kadish says. “These are reports
related to medical errors. There is a lot that has to
be done. I think the general awareness in the last
five years is tremendously improved. Most hospi-
tals have put numerous safety measures in place,
and the Joint Commission has developed its
National Patient Safety Goals that are now a part
of its accreditation process. But clearly, there is
more that needs to be done.”

Study highlights

The HealthGrades study was released on July
27 and a copy is available on the company’s web
site at: www.healthgrades.com. The report’s key
findings include the following:
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• About 1.14 million patient safety incidents
occurred among the 37 million hospitalizations 
in the Medicare population during 2000-2002.

• Of the total 323,993 deaths among Medicare
patients in those years who developed one or
more patient safety incidents, 263,864, or 81%,
of these deaths were directly attributable to the
incidents.

• One in every four Medicare patients who
were hospitalized from 2000 to 2002 and experi-
enced a patient safety incident died.

• The 16 patient safety incidents accounted 
for $8.54 billion in excess inpatient costs to the
Medicare system over the three years studied.
Extrapolated to the entire United States, an extra
$19 billion was spent, and more than 575,000 pre-
ventable deaths occurred from 2000 to 2002.

• Patient safety incidents with the highest rates
per 1,000 hospitalizations were failure to rescue,
decubitus ulcer, and postoperative sepsis, which
accounted for almost 60% of all patient safety
incidents that occurred.

• Overall, the best performing hospitals (those
that had the lowest overall patient safety incident
rates of all hospitals studied, defined as the top
7.5% of all hospitals studied) had five fewer deaths
per 1000 hospitalizations compared to the bottom
10th percentile of hospitals. This significant mor-
tality difference is attributable to fewer patient
safety incidents at the best performing hospitals.

• Fewer patient safety incidents in the best
performing hospitals resulted in a lower cost of
$740,337 per 1,000 hospitalizations as compared
to the bottom 10th percentile of hospitals.

If the Centers for Disease Control and Preven-
tion’s annual list of leading causes of death in the
United States included medical errors, it would
show up as No. 6 — ahead of diabetes, pneumonia,
Alzheimer’s disease, and renal disease, reports
Collier. 

“If we could focus our efforts on just four key
areas — failure to rescue, bed sores, postoperative
sepsis, and postoperative pulmonary embolism
— and reduce these incidents by just 20%, we
could save 39,000 people from dying every year,”
she states. 

Emphasize accountability, not blame

In addressing the problem of medical errors,
it’s important that hospitals address their overall
attitudes about mistakes and what cause them,
rather than trying to implement foolproof policies
that address every type of error, Kadish says.

At White Plains, he makes a point of meeting
with new employees in groups to discuss medical
errors, emphasizing each person’s potential role
in preventing errors.

“I want them to know, if they see a problem —
whether they think it’s related to their job or not —
that my door is open, and I want to know about it,”
he explains. “I try to get every employee in the hos-
pital to pay attention to what happens around them
as far as safety and their job. If they are employed in
housekeeping, then their main safety responsibility
is to make sure that the environment is safe, that
spills are cleaned up, etc., and we do care about
that. But also, if they are walking down the hall and
they see an unsafe thing or potentially unsafe thing,
my office door is open, come talk to me about it. I
want that level of awareness.”

That awareness also must be accompanied by
assurances that the hospital’s response will be
focused on addressing process changes and not
by targeting individual employees and assigning
blame, Kadish adds.

“We really try to make the point that mistakes
are going to happen, ‘You will make a mistake; I’ve
made them,’” he says. “What is important is that
we go back and try to understand how that mis-
take happened and implement strategies to keep it
from happening again. I try to emphasize that, as
medical director and chief medical officer, if a mis-
take is made, it is ultimately my fault because I did
not put in place sufficient policies to prevent it. I
tell employees, ‘If you want to blame somebody,
blame me. But deciding who to blame helps no
one.’”

Many hospitals also focus on system changes
such as implementing computerized physician
ordering systems to prevent medication errors, or
checklist policies to prevent wrong-site surgeries.
But, Kadish says, changes to the hospital culture
must happen if new systems are to work.

“These are complex systems. Computerized
physician order entry is a good example. I think it
is a good thing; I think it reduces the number of
errors caused by mistakes related to interpreting
handwriting, and that is important. But really, it
solves one problem and also opens up the poten-
tial for other problems,” he explains. “How often
have you been working at your computer and
you have sent the wrong thing or done the wrong
thing because you clicked on the wrong button?
Instead of handwriting being the issue, there can
be 15 different screen choices for dosage, dosing
schedule, method of administration, etc. You
have to make sure when you hit ‘send’ that you
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sent the right message to the pharmacy. There is
potential for mistakes there, also. You can’t put a
system in place and then decide you’ve solved
that problem, and forget about it. It’s never that
simple.”

The HealthGrades report is important, he adds,
because it will trigger a re-examination by hospi-
tals of the measures they have taken to address
errors.

“We just need to keep the awareness up,” he
concludes. “This report is good, in that sense,
because I read it and immediately started review-
ing in my mind some of the things we do here on
a day-to-day basis.”

Reference
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Availability of prenatal 
genetic tests questioned
Screening for every condition not practical solution 

As researchers discover more genetic links to
diseases, newer and more accurate diagnos-

tic and screening tests are making their way to
the market.

But with an increasing array of tests out there, it
is becoming more difficult for providers to deter-
mine which screening and diagnostic tests will offer
tangible benefits to patients and which will most
likely cost them and their insurers vast amounts of
money and raise more questions than answers.

A recent article in The New York Times profiled
several new parents who were upset that existing
genetic screening tests, which might have indi-
cated their offspring would be at risk for certain
medical conditions, were never performed.

The article pointed out that some tests are rou-
tinely offered to screen for conditions that are

rarely seen, whereas tests that could detect more
common conditions are not routinely given.

The articles failed to point out, however, that
genetic screening tests are not simple, black-and-
white, positive vs. negative indicators, notes
Dawn Allain, MS, CGC, a genetic counselor with
Waukesha Memorial Hospital in Waukesha, WI,
and president of the Wallingford, PA-based
National Society of Genetic Counselors.

“Genetic testing is not that straightforward,”
she explains. “It is not a matter of coming in and
getting some standardized test that is the same
for everyone that will say, ‘Yes, you will have
this’, or, ‘No, you won’t.’ And we want to make
sure that results interpretation for individuals
will be able to actually provide them with appro-
priate medical management.”

One of the examples cited in the newspaper
article highlighted the recommendation from the
American College of Obstetricians and Gynecolo-
gists that all prospective parents be screened to
determine whether they are genetic carriers of
cystic fibrosis (CF). But, the article states, the inci-
dence of CF in the U.S. population is much lower
than that of mental retardation, which often is
caused by another genetic problem known as
Fragile X syndrome.

Why are most prospective parents screened for
CF, while the screening for Fragile X usually is
recommended only for those with a family his-
tory of mental retardation?

The answer is complicated, Allain says. And
the genetic screening test to detect mutations in
the genes causing development of cystic fibrosis
is much more sensitive than the currently avail-
able test for Fragile X.

“The CF test is more accurate,” she says. “We
can say with certainty that if a child is born with
a certain mutation, [he or she] will have CF. And
we can predict, very reliably, the risks that two
parents who are carriers of the genetic mutations
will have an affected child.”

The gene mutations linked to other diseases are
often more complex. Some diseases may be caused
by more than one gene mutation, and some are
caused by mutations in different genes. Without a
family history, a clinician looking at someone’s
raw DNA profile will not know what to look for.

While a test is available that indicates risk of
Fragile X, that test is not as accurate or predictive.
Given in patients with no family history of men-
tal retardation, the results would not have much
meaning.

Most genetic screening that is available now is
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designed to be informative only in the context of
a detailed family history of disease, known in the
field as a pedigree.

“It is not as simple as getting a blood test and
then getting a yes/no answer,” Allain says. “In no
way are we near that level of care at this point in
genetic services. Family history is going to be the
biggest tool that a health care provider and genetic
counselor will utilize to ascertain the appropriate
application of genetic testing of an individual — 
as well as looking at ethnicity, with regards to car-
rier testing for sickle cell disease, cystic fibrosis,
Canavan’s, and those kinds of things.” 

Cost and potential benefit also are concerns

Clinicians also have to weigh other practical
factors when determining whether to recommend
a certain screening test, adds Haynes Robinson,
MD, director of the Genetic Center at Children’s
Hospital Medical Center in Akron, OH.

Many of the genetic conditions that can be
screened for are extremely rare, and the tests
often are very costly.

“That has been the subject of much debate,
lately. I think there is a point of practicality,”
Robinson says. “You try to mold your testing pat-
terns to what is reasonable. It is not yet reason-
able to test for everything that is out there. Even
if it were reasonable, at least today, no one could
afford it — only a very, very small percentage of
people. We are talking about screenings that may
cost $5,000 for one test.”

An example given in The New York Times’ arti-
cle was a woman whose son was born with
hereditary deafness, which, in European and
most American populations, is most often caused
by a mutation in the gene connexin 26. A test is
available for this mutation, but is rarely offered. 

All people have two copies of this gene. When
two parents each have a flawed, recessive copy 
of the gene, their baby may be born with hearing
loss. But since that gene is recessive, the condi-
tion is very rare. Some studies have indicated its
occurrence may be higher among Ashkenazi Jews
and people of Asian descent. However, without a
family history indicating a risk, or some other fac-
tor, Robinson says he does not recommend rou-
tine screening for that mutation.

“I don’t offer it to every patient I see,” he says. “I
don’t offer it to patients unless it is in their pedigree,
and it is not going to be in most people’s pedigree
because most of these are recessive disorders.”

Currently, there are 200-300 conditions that

might be detected through a genetic screen, but 
at thousands of dollars per test and, without any
indication that the patient is particularly at risk,
payers are not likely to cover the cost.

“It would cost a fortune to do every test for
everyone, at this point,” Robinson says. “Even
then, you are talking about catching one case out
of possibly thousands of people.”

Physicians also must weigh the potential for
benefit from early detection vs. the cost of the
test, Robinson adds. If the test indicates that two
parents’ offspring is at higher risk of a certain
condition, does knowing that risk help improve
the resulting infant’s condition? Are there ways to
prevent the development of the condition at all?

“That’s the operating principle behind new-
born screening,” Robinson continues. “One: you
want to prevent the condition if possible. Two: if
you can’t prevent it, you want to ameliorate it.”

As an example, he points to the now-common
test performed on newborns to detect phenylke-
tonuria (PKU), a metabolic disorder that prevents a
person from processing the essential amino acid
phenylalanine. Before the test was available, this
condition often was not detected in time to prevent
the accumulation of toxic levels of the amino acid
in the person’s system, resulting in mental retarda-
tion. Now a simple blood test performed within a
few hours of birth can detect the condition and
allow treatment to begin to prevent the condition.

In a similar way, the earlier a child — who was
born without the ability to hear — is given appro-
priate treatment and support, the better able he or
she will be to cope with the condition.

“I think the difference is also in the availability 
of intervention,” agrees Allain. “I think Fragile X 
is an example. It is a devastating diagnosis to get. It
is going to be devastating in any family to find out
your child has a genetic disorder. The difference
between doing carrier screening for CF is, if it is
detected, then we know that there is a risk, and
when the child is born with the disorder we can
start medical intervention right away. That is not 
to say that [early intervention strategies for] a child
with mental retardation would not be appropriate;
but with CF, it is life-dependent, and with Fragile
X, it is life-skill and learning potential that would
be affected. 

“There are hard issues to balance, which makes
deciding which tests to offer even more difficult
from a societal perspective,” she continues.

The science of genetic screening is changing
almost day-to-day, notes Robinson, and, in a few
years, more comprehensive screening may be
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available in a practical way that will make more
widespread screening easier.

“You have probably read about micro-array
technology. People are going in that direction
now,” he notes. “They are attempting to look at the
entire genome, but that is fraught with all kinds of
problems, too. Because, as they do that, and look
genetic alterations along the path of our genome,
they will see some alterations that are benign and
don’t cause a problem. It takes time to determine
which are significant and which are not.”

One panel currently in development would
allow clinicians to look for approximately 30 differ-
ent conditions at one time, with one test, Robinson
says. However, even those 30 are just a drop in the
bucket of the many gene-linked conditions that
exist.

“There are another 200-300 tests that aren’t
even part of that,” Robinson notes. “It is a ques-
tion of practicality. All of these disorders are rare.
When you talk about the disorders you screen for,
even for newborn screening, you are talking
about one in 50,000 or one case in 20,000, so that
is the problem with genetic disorders. Virtually,
all of them are individually rare, but collectively
they are enormous.”
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Questions persist about 
ADD diagnosis in adults
Research supports medication and counseling

Although recognized as a legitimate illness 
for more than a decade, many health care

providers still refuse to acknowledge attention-
deficit disorder (ADD) as an affliction affecting
adults, say behavioral health experts.

Recent articles in The New York Times magazine1

and The Wall Street Journal2 have helped raise
public awareness of the condition, some say. But
at the same time, critics of the ad campaign for
the treatment drug, Strattera, and producers of
the MTV “True Life” reality show episode “I’m
On Adderall” have given voice to a widespread
fear that the diagnosis is just an attempt to medi-
calize immature behavior, and that treatment
with medication can lead to stimulant addiction.

“There are a lot of doctors who don’t realize
that ADD exists in adults. They think it is only 
an illness that affects children — and even then,
they think it is only hyperactive little boys,” says
Edward Hallowell, MD, a Massachusetts psychi-
atrist and author of the 1994 bestseller Driven to
Distraction, a book on ADD in adults. “My book
did a lot to put adult ADD on the map, but even
then a lot of folks still said, ‘This is just nonsense
— people just need discipline, and people need to
shape up.’ It has taken a long time to demonstrate
with magnetic resonance imaging [MRI] studies
and medication and genetic screening that this is
a real brain difference.”

MRI studies of hyperactive adolescents and
adults diagnosed with ADD have shown dimin-
ished functioning in the prefrontal lobe of the
brain, which controls executive functions like
memory, sense of time, impulse control, and the
filtering out of stimuli not related to the task at
hand, adds Carol Gignoux, a Boston-based certi-
fied counselor and executive coach who special-
izes in working with adults with ADD.

In the late ’60s and early ’70s, when ADD was
first becoming known as a condition affecting
children, many experts in the field believed it was
something that people outgrew. However, by the
late ’70s, the psychiatric community began to
realize that some adults also suffered. 

The problem, say both Gignoux and Hallowell,
is that ADD doesn’t always look the same in one
person and the next. And adults often have
learned ways to self-medicate or modify their
behavior to a certain extent.

“It is an interesting disability, and people hit
the wall at different times,” says Gignoux. “Their
life is just a certain way, and then it becomes
really difficult when they are asked to do some
things at a higher level than they had been. And
suddenly, they can’t function. Most people with
ADD had it as a child, but it always takes differ-
ent forms and different degrees.”

Although published estimates put the inci-
dence of ADD in the general population at 3% 
to 4%, Gignoux says she and others believe it
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actually is much higher. “I believe at least three
out of every 10 workers in the work force has
ADD,” she says. “There are problems with the
reporting of figures for this disease in particular
because of the stigma. Often people with ADD
don’t understand what they have, they don’t
know where to turn to get help, and there are
really no resources in the workplace.”

Gignoux takes some issue with articles like the
piece in The New York Times magazine because she
fears they will do more harm than good. 

While the article may be the avenue by which
some realize there is a name and treatment for
what they have, they also continue the stigma
that adults with ADD are extremely difficult to
employ and cannot function well in a structured
environment, she says.

“The article cited the most extreme and difficult
cases, when really most people with ADD are not
faced with those levels of challenges,” she says.
“Some are, but it is not to say that it’s this huge
problem out there for employers.” (See chart,
above.)

People with ADD do very well when they are
accurately diagnosed and put on appropriate
medication, combined with therapy and work
coaching, she says. “Basically, what they need is 

a mentor or coach, they need someone to teach
them the behaviors and strategies and work with
them,” she says. “There are medications that
make you more receptive toward the things you
need to do in life, but it doesn’t teach how to
change your behavior.”

Time management is particularly difficult for
people with ADD because they often don’t sense
time passing in the same way that non-ADD peo-
ple do, she adds.

One of her strategies in executive coaching is to
work with clients in the use of tools like day plan-
ners and other schedule aids and strategies to
help them manage their time.

One person, for example, has learned that he
must check his e-mail only once a day because he
was so easily distracted by being on the computer.

Other people might need a different alarm
clock or more than one alarm clock to get them
going on time in the mornings. “The point is that
we can learn strategies that help us function, and
once the person with ADD learns them, they have
them forever, they are fine,” she says.

The key symptoms of ADD — restlessness,
impulsivity, and an inability to focus — do sound
as though they could describe almost anyone at
different times and certain circumstances. And
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If you have exhibited at least 12 of the following
behaviors since childhood, and if these symptoms

are not associated with any other medical or psychi-
atric condition, consider an evaluation by a team of
AD/HD professionals:

1. A sense of underachievement, of not meeting
one’s goals (regardless of how much one has
actually accomplished)

2. Difficulty getting organized
3. Chronic procrastination or trouble getting started
4. Many projects going simultaneously; trouble

with follow through
5. A tendency to say what comes to mind without

necessarily considering the timing or appropri-
ateness of the remark

6. A frequent search for high stimulation
7. An intolerance of boredom
8. Easy distractibility (trouble focusing attention,

tendency to tune out or drift away in the middle
of a page or conversation, often coupled with
an inability to focus at times)

9. Often creative, intuitive, highly intelligent
10. Trouble in going through established channels

and following proper procedure
11. Impatient with low tolerance of frustration
12. Impulsive, either verbally or in action (as an

impulsive spending of money)
13. Changing plans, enacting new schemes or

career plans, and the like; hot-tempered
14. A tendency to worry needlessly, endlessly; a

tendency to scan the horizon looking for some-
thing to worry about, alternating with attention
to or disregard for actual dangers

15. A sense of insecurity
16. Mood swings and mood lability, especially

when disengaged from a person or a project
17. Physical or cognitive restlessness
18. A tendency toward addictive behavior
19. Chronic problems with self-esteem
20. Inaccurate self-observation
21. Family history of AD/HD, manic-depressive ill-

ness, depression, substance abuse, or other
disorders of impulse control or mood 

Suggested Diagnostic Criteria for AD/HD in Adults

Source: The Hallowell Center, Sudbury, MA. Web: www.drhallowell.com



making an accurate diagnosis is not a simple task,
says Hallowell.

“You need someone who will take an appropri-
ate history and ask the right questions,” he notes.
“The real tool still is a good history. If you have
someone who knows what they are doing and
you sit down and tell your story, ADD just pops
right out.” 

“What clinicians should look for is unex-
plained underachievement — someone under-
achieving socially or professionally for reasons
that no one can explain,” he continues. An exam-
ple is a person with an advanced degree and high
grades throughout school who then, inexplicably,
cannot hold a job. 

“Then, the physician should explore whether
the person has trouble sustaining attention by
asking questions like, ‘Do you have trouble when
the interesting part of the job is over? Do you
have trouble managing time? Do you seek out
high stimulation situations in order to focus?’”

It is then important to make the appropriate
referrals for follow-up counseling and therapy, he
says. People with ADD are often misdiagnosed
with depression or bipolar disorder, or, in the
other extreme, are told they are simply stupid,
lazy, or unskilled.

“It is not just men. A lot of women are misdiag-
nosed as depressed, or spacey, or ditsy — these
pejorative kinds of adjectives — and they are frus-
trated because they don’t know why,” he explains.
“They are thrilled to discover that they have a con-
dition. It is wonderful to see them get the diagno-
sis, and then turn it all around. They go from long
periods of underachievement to really solid lives.” 

Is ADD a disorder or a personality?

While acknowledging that people with ADD
need help to function productively in modern
society, both Hallowell and Gignoux say they are
reluctant to categorize ADD as a “disorder” in the
traditional sense.

Some have even wondered whether modern
society has created this disorder by insisting every-
one adhere to a regimented, extremely time-focused
existence. In previous centuries, for example, people
who did not do well in structured environments
had more options for employment than they do
now. And in other cultures, time and rigid adher-
ence to schedule are not as highly valued as in the
Western industrialized countries.

Many business tycoons, inventors, and
innovators in other fields are known to have or

have had attention-deficit disorder, and many
people with ADD tend to be highly creative and
energetic when properly motivated, Gignoux
says.

Are they trying engineer a uniform human per-
sonality? “That has been a whole other contro-
versy,” says Hallowell. “Are we trying to medicate
the Tom Sawyers of the world out of existence? The
way I see it is that it is not a disorder so much as it
is a trait — a way of being. There are a lot of assets
that go along with this condition. People with ADD
tend to be creative, energetic, and better able to
think outside the box.”

Inventor Thomas Edison is just one of the
famous people known to have had attention-
deficit disorder.

“We have to show corporate America that,
without a lot of modifications and extra expenses,
how easy it is [to] support these folks,” Gignoux
says. “These folks are also the Thomas Edisons of
the world. They are the main contributors to our
world in terms of coming up with new ideas and
solutions, so we shouldn’t throw the baby out
with the bath water. We need to find ways to
understand.”
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Ethics subcommittee 
surrogate for patients 
Policies for patients without decision makers

It is heartbreaking dilemma faced by hospital
staff everywhere — a patient is brought to the

emergency department (ED) unconscious, the vic-
tim of a severe stroke or brain hemorrhage that
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leaves the person incapacitated and unable to
participate in decisions about his or her care.

A search reveals no one — no close friend or
family member — who will step forward and
serve as a surrogate decision maker, no one who
can give the health care team guidance on what
that person would want, or not want.

“A typical person might be someone who lives
alone and is isolated from friends and family. [The
person is] found unconscious [at home], is brought
in from somewhere, and there is no way to identify
family members,” says Doris Hawks, JD, an elder
law attorney and member of the ethics committee
for the Santa Clara (CA) Medical Association. “The
question then is, do we need to institute a guardian-
ship or a conservatorship to get someone appointed
to make decisions, which is tedious, time-consum-
ing, and expensive? Or should there be a way that 
a decision can be made without having to go to a
court?”

To answer that question, the Santa Clara County
Medical Association developed a model policy
two years ago to allow hospital ethics committees
to appoint ad hoc subcommittees to serve as “sur-
rogates” for patients in this situation.

The policy, which has since been adopted by
most of the hospitals in the county, got its start
when the medical association’s ethics committee
heard from several members that their hospitals
were being challenged to deal with such cases.

In 1999, the county committee formed a task
force to study the issue and develop a policy,
which was first approved by the committee as a
whole, and then by the county medical associa-
tion before being distributed to area hospitals.

Nationwide, this has been a pressing issue as
well, Hawks notes. 

The American Bar Association’s Commission
on Law and Aging convened a national meeting
of stakeholders in November 2002 to discuss
solutions. They published a monograph of the
meeting’s discussion and findings.

Nationwide, it has been estimated that 20% of
residents in skilled nursing facilities meet the defi-
nition of lacking decision-making capacity, but not
having someone who can speak for them, she says.

Time is of the essence

Obviously, when a patient is admitted to the ED,
he or she is treated for that acute condition and
admitted to the hospital, says Alan Carpenter, MD,
a retired physician who serves on the ethics com-
mittee of El Camino Hospital in Mountain View,

CA. El Camino adopted the county’s model policy
last year. 

It is when the patient’s condition shifts from a
medical emergency to a question of life-sustaining
treatment and other procedures, that questions
arise.

“In general broad strokes, there are many
things that physicians do because they know it is
right. And yet, these things that they recommend
be done, do require informed consent from the
patient,” Carpenter says. “ It is a two-way street.
It comes from the physician and then is processed
through the patient’s mind. Now, we are talking
about a person who doesn’t have decision-making
capacity, and that second part of the loop cannot
happen. That is the legal and ethical conundrum
that exists.”

In developing the policy, the medical associa-
tion committee wanted to support a search for
family members who might be willing to serve as
surrogate decision makers. These people would
provide a basis for pursuing court-ordered con-
servatorship for long-term decisions, if necessary,
and also give immediate guidance to caregivers
about decisions that needed to be made, says
Hawks, who also serves on El Camino’s ethics
committee.

Therefore, the model policy and the policy at El
Camino provide guidance for the hospital ethics
committee in how they should proceed if a physi-
cian, nurse, or other staff member comes to them
with this type of case.

As a first effort, hospital social workers are
empowered to perform an exhaustive search 
for the patient’s family. It is after that has been
exhausted that other options are pursued.

“Part of the protocol is also that the social
workers go out and beat the bushes to try to find
someone to act as a spokesperson for this patient
before anything irreversible is taken care of,”
Hawks explains. “And in discussion, what seems
to have happened at our hospital and at least one
other hospital, is that the efforts by the social
workers and others in responding to this policy
have been absolutely incredible so that they are
often able to find someone to come forward and
agree. This policy, from my perspective, has
really given clout to the social workers and that
whole procedure of trying to find somebody.”

Subcommittee takes patient’s part

If the social worker cannot locate a family
member or other person to agree to serve as a
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surrogate decision maker, then the ethics com-
mittee is authorized to convene an ad hoc sub-
committee to determine what actions are in the
patient’s best interest.

The subcommittee can vary in size and compo-
sition depending on the patient’s status and the
nature of the decisions that need to be made.

“A lot of it has to do with the questions that are
being asked,” Carpenter explains. “Is the ques-
tion being asked, ‘Do we need to take the patient
to surgery?’ or is the question, ‘Should we stop
using the respirator because the patient is essen-
tially dead?’ 

“They are completely different questions. But
with either one, the physician has to admit that
there is some conflict, at least in his or her own
mind, about what is right. In this case, the

committee’s job is to analyze the potential con-
flicts and come in on the side of the patient to
support the doctor,” he adds.

The position of the subcommittee as the
patient’s direct advocate is the unique part of 
the Santa Clara policy, says Hawks. Traditionally,
ethics committees serve in advisory capacities,
listening to both sides of a dispute and advising
parties on how to proceed. 

“There is a protocol. There are guidelines for
steps to take and what to do and how to formu-
late the subcommittee who will actually be act-
ing as surrogates for the patient,” she says of the
policy. “But the crux of it is that a subset of the
ethics committee actually takes on the role of the
surrogate.”

Lack of policies often lead to overtreatment

Since the protocol’s adoption, the hospital has
had to invoke it more than once, and staff are
largely pleased with the results, says Fran Myers,
RN, a critical care nurse and member of the hos-
pital ethics committee.

Without input from family members on what the
patient would have wanted, physicians often felt
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Audio conference helps protect 
hospitals’ tax-exempt status

Numerous nonprofit hospitals in multiple states
have been hit with class-action lawsuits challeng-

ing their tax-exempt status as charity institutions, and
more are expected to follow. They are charged with
allegedly overcharging uninsured patients and subject-
ing some of them to abusive bill collection practices. 

If you’re like many nonprofit hospitals, you’re
likely hanging by a financial thread. Do you know
what actions you can take to protect your tax-
exempt status? And does your staff know about
the many alternative services available to help the
needy?

Thomson American Health Consultants is offer-
ing an audio conference to help you learn where
your hospital may be exposed, what policies and
procedures you need to reform to preserve your 
tax-exempt status, and how to continue to provide
necessary care for the uninsured. 

Billing and Collections Practices Regarding
the Uninsured: What You Need to Know to

Preserve Your Hospital’s Tax-Exempt Status,
which will be held on Thursday, Sept. 6, 2004, from
2:30–3:30 pm, EST, will be presented by Jay
Wolfson, DrPH, JD.

Wolfson is a professor of public health and
medicine at the University of South Florida Health
Sciences Center and is an expert in the field of
health care law. He has done extensive research,
written numerous books and articles, and given
many talks on the subject. 

Your facility fee of just $249 entitles you to invite
as many participants to listen as you wish. You will
receive presentation materials, additional reading, a
48-hour replay of the live conference, and a CD
recording of the program upon request at no addi-
tional charge. And if you register by Aug. 26, you
will qualify for the discounted facility fee of just $199
(a $50 discount off the regular price of $249). To
register or to get more information, visit us at www.
ahcpub.com, or contact customer service at (800)
688-2421 or by e-mail at customerservice@
ahcpub.com. 

When registering, please reference code
T04120-61822. ■



obligated to pursue any available treatment — what
Myers refers to as a “full court press” — even on
older patients with little prospect for full recovery.

“The physicians felt that they had to pursue cer-
tain courses and the nurses felt, in some instances,
that they were actually [being] harmful to patients,”
Myers says. 

“But this committee has acted on numerous
occasions in the best interests of patients, and the
staff feel very supported and able to call on the
committee. The policy is still in its infancy, and
there are still physicians who aren’t aware of it,
but we are getting more well known and getting
more referrals,” she adds.

Moving toward standard of care

The Santa Clara Medical Association originally
wanted the provisions of their policy included in
the state health care law, which would make the
policy accepted medical practice across the state,
Hawks says.

State legislators decided not to include the
measure. However, Hawks and other advocates
are hopeful that if more hospitals like El Camino
adopt such policies, they will become the stan-
dard of care, encouraging other hospitals, in
California and beyond, to do the same.
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Film teaches art of 
medical error disclosure

The Georgia Hospital Association, with
support from a grant from the Agency for

Healthcare Research and Quality, has developed
a film to instruct health care professionals on the
art of disclosing medical errors and unanticipated
outcomes to patients and family members.

Written and directed by John Banja, PhD,
clinical ethicist and assistant director for health
sciences and clinical ethics at Emory University
in Atlanta, the video consists of two parts. 

Part one features a panel discussion of three
clinical vignettes involving a medical error. The
panel is comprised of John Banja; Susan Nemchik,
a hospital risk manager; and two Georgia health
care attorneys, Temple Sellers and Jack Schroder.

Part two presents examples of a host of empa-
thetic communication techniques that can be use-
ful to health care professionals when they give
bad news to patients.

The video is available for free on-line viewing
on the web site for the Emory Center for Ethics
(http://ethics.emory.edu/media/error.htm).

The hope is that health care professionals
who find themselves in the midst of uncomfort-
able conversations will be assisted by the tapes
various recommendations and insights, Banja
says.

The Georgia Hospital Association holds the
copyright to the film, which is not intended to
serve as a source of legal standards or guidelines
but as recommendation only.  ■
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CCMMEE  QQuueessttiioonnss

9. According to the HealthGrades study, what
is the average number of deaths attributable
to preventable medical errors that occurred
each year between 2000 and 2002?
A. 195,000
B. 200,000
C. 95,000
D. 50,000

10. According to a source in our article, approxi-
mately how many workers in the United
States are affected by attention-deficit
disorder?
A. Four out of every 10 workers
B. Three out of every 10 
C. 6% 
D. None of the above

11. According to our article, what type of routine
prenatal genetic screening has been recom-
mended by the American College of
Obstetricians and Gynecologists?
A. Connexin 26
B. Fragile X
C. Cystic fibrosis
D. None of the above

12. According to the article in this issue, in what
California county did the medical association
ethics committee develop a policy on inca-
pacitated patients without designated surro-
gate decision makers?
A. Santa Clara 
B. Santa Monica
C. Santa Barbara
D. Santa Maria

Answers: 9-A; 10-B; 11-C; 12-A.

CME instructions

Physicians participate in this continuing
medical education program by reading the

issue, using the provided references for fur-
ther research, and studying the questions at
the end of the issue. Participants should
select what they believe to be the correct
answers, then refer to the list of correct
answers to test their knowledge.

To clarify confusion surrounding any ques-
tions answered incorrectly, please consult the
source material. After completing this activity,
you must complete the evaluation form pro-
vided at the end of each semester and return
it in the reply envelope provided to receive a
certificate of completion. When your evalua-
tion is received, a certificate will be mailed to
you. ■
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