
Editor’s note: Litigation involving patients leaving against medical advice
is an interesting entity that our legal system has created. In a country that
places such a high value on personal freedoms and individual choice, it

would seem that if a patient makes a decision, he should be responsible. Unfortu-
nately, that is not the case. Only after a patient has been informed of the risks,
benefits, and alternatives can the providers be absolved of liability. Even then,
crafty lawyers representing disgruntled family members, bring claims against the
medical profession and hospitals. Proper documentation and recording conver-
sations with family members and patients will reduce the potential risk. This
month’s issue of ED Legal Letter will discuss the medicolegal risks to the physi-
cian, nurse, and hospitals associated with a patient leaving against medical
advice (AMA) and provide strategies to prevent them from leaving. 

The Doctrine of Informed Consent
Since early in the last century, consent has been a legal requirement for med-

ical treatment of a patient who has the capacity to make medical decisions.1 The
doctrine of informed consent is a fundamental principle of the U.S. legal system,
first established by case law in 1957.2 The term delineates both the necessity of
voluntary choice by the patient for treatment, and the information that must be
disclosed to the patient before the patient agrees to undergo the proposed treat-
ment or procedure. Concomitantly, patients with decisional capacity also may
refuse a proposed treatment or procedure. Informed consent and refusal of treat-
ment are recognized as significant legal and ethical rights of patients.3 All adults
with decisional capacity have the legal right to consent to medical care, or to
refuse it.4 Although physicians possess the ability to make diagnoses and recom-
mend treatment, it is presumed the patient is most capable of deciding whether
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the proposed interventions are compatible with his/her
value system and goals.

Informed consent for procedures represents one of
the most fundamental rights of patient autonomy in
medical decision making.5-10 Many routine emer-
gency department (ED) procedures, such as establish-
ing intravenous lines and drawing blood, are per-
formed with general consent to treatment, agreed to
orally or in writing by all competent ED patients. 

Other more invasive procedures absent an emer-
gency should be performed following a discussion with
the patient regarding the nature of the procedure, pur-
pose, risks and benefits, and alternatives.11-13 However,
compliance with informed consent discussions and
documentation of informed consent varies widely.14

Three basic types of informed consent are
recognized:

1. Express consent — the granting of authority 

to render treatment.
2. Implied consent — consent derived from the
conduct of the person (e.g., a patient who holds
his arm out for blood drawing implies his consent
to the procedure, even though it has not been
expressed verbally).
3. Consent implied in law (e.g., emergency treat-
ment is indicated to save life or preserve health,
for patients unable to give consent in life-threat-
ening situations).
There are several notable exceptions to the duty 

to obtain informed consent. In emergent situations,
when immediate treatment is indicated to prevent
death or serious harm to the nondecisional patient,
and no one is legally authorized to consent, interven-
tions should not be delayed to obtain informed con-
sent. Other exceptions to the duty to obtain informed
consent include: patients who waive their right to
consent, patients for whom the information would
be so traumatic as to impair their ability to consent
(the rarely used therapeutic privilege), and public
health or legal requirements. 

Numerous situations exist in which the best course
of action is unclear. When uncertain, the best approach
probably is to act in what is believed to be the patient’s
best interest. The courts typically view favorably
actions of a physician or nurse who acted reasonably,
in accordance with the patient’s best interest and the
standard of care.

State law varies somewhat concerning details of
informed consent, particularly as applied in emergency
situations. Knowledge of the law of the state in which
the physician or nurse practices is paramount to the
appropriate provision of medical care within the law. 

Disclosure, Documentation in Consent Process
The duty to obtain informed consent falls upon 

the physician who will be performing the proce-
dure.15,16 Similarly, the physician involved should
assume responsibility for the discussion of the risks
involved, if the patient refuses medical recommenda-
tions or plans to leave against medical advice.

How much information should be presented to
patients regarding a proposed intervention? Certainly,
sufficient information to weigh the risks and benefits
should be presented. However, a plethora of informa-
tion may be confusing or even intimidating to patients.

The reasonable person standard of disclosure sug-
gests that sufficient information should be disclosed
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that would be material to a reasonable person to
make a decision in that particular instance. Although
most states favor the reasonable person disclosure,
some states utilize the professional standard, which
suggests that the physician should disclose what
other physicians in the community would disclose in
similar circumstances. The law requires disclosure
of material risks, those that would be considered sig-
nificant for decision making by a reasonable person.
Remote risks, or commonly known risks, need not
be disclosed in every case.

Informed consent is a process, primarily comprising
the discussion between the physician and patient and
the patient’s agreement to the proposed intervention.
The piece of paper with signatures does not equal
informed consent and cannot substitute for the discus-
sion; however, it does provide evidence of the patient’s
written indication that the informed consent process
did take place. The consent form may be admitted as
evidence in court of the patient’s understanding and
agreement, but it also may be rebutted by other testi-
mony that the informed consent process did not take
place.

Informed Refusal
Equally important to the principle of patient auton-

omy is the competent patient’s right to refuse medical
care. This right of refusal — even for life-sustaining
medical treatment — has been recognized by state
courts, based in the law of battery,17 and by the U.S.
Supreme Court based in the liberty interest of the
14th Amendment of the Constitution.18 Refusal of
care may occur at several levels, including general
treatment, hospital admission, or specific tests or ther-
apies. However, certain circumstances may override
this right to refuse medical care, such as suicidal
ideation, threats to other parties, and public health
risks. Even though decisional patients have a right to
refuse medical care, there is a corresponding respon-
sibility on the part of the physician to inform the
patient of the risks and consequences of refusal.19

As with informed consent, informed refusal is a
process, not merely a signature on a form docu-
menting that the patient is leaving AMA. The
process should consist of determination of deci-
sional capacity (e.g., Can the patient understand
the consequences?), delivery of information,
including risks of refusing treatment, and docu-
mentation of the process.

When a patient refuses indicated medical treatment,
great care should be taken that the patient understands
the consequences, and that if the patient should have a
change of mind, the physician stands willing to treat
the patient. A witness to the discussion can be helpful
to later attest to the facts of the interaction.

Though every recommendation a patient chooses to
refuse should be accompanied by an informed refusal
discussion, an AMA form need not accompany every
refusal. Reasonable patients may decline recommend-
ed medical care in many situations (e.g., the patient
with a facial wound who refuses sutures). However,
not every patient who can make medical decisions will
choose what the reasonable patient would choose. In 
a case where the dangers to the patient’s health from
refusal are great, and a reasonable patient would follow
the course of action that the physician recommends
(e.g., treatment and hospitalization for a probable
myocardial infarction), but a particular patient who is
decisional is not following the physician’s recommen-
dation, an AMA form can act as an important docu-
ment. It can represent the gravity of the refusal to the
physician and the information that the patient under-
stood before refusing treatment. 

Assessing Decisional Capacity
In most clinical situations, emergency physicians

(EPs) have little difficulty determining a patient’s
implicit ability or competency to participate in the
emergency medical decision-making process. In many
cases, however, the precise determination of adequate
capacity to make significant medical decisions can be
very challenging. The assessment of medical decision-
making capacity is an important and basic skill for
EPs. Capacity is essential to the processes of informed
consent and informed refusal of treatment.20-22

Definition of Decisional Capacity
Decisional capacity refers to a patient’s ability to

make an authentic choice. Capacity reflects cogni-
tive and affective functions, which are clinically
manifest in intellect, memory, judgment, insight,
language, attention, emotion, calculation, and
expressive and receptive communication skills.
Decisional capacity includes the following abilities:

1. Receive information
2. Process and understand information
3. Deliberate
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4. Make and articulate a choice 
Unlike the more static entity of legal competency,

decisional capacity varies, as a function of host and
environmental factors over time. Thus, capacity is a
dynamic, task-specific, and changing talent; in prac-
tice, it may be assessed on a spectrum of capacity, per-
taining to the particular health care decisions at hand.
Impairment often is situational; the same patient may
have the capacity to make one decision and not anoth-
er, depending upon the gravity and consequences of
the decision and the potential for harm. In emergency
situations, physicians must promptly assess whether a
patient is capable of making a decision. 

Determination of Decisional Capacity
Although a thorough discussion of all medical

decisions in the ED is impossible, patients partici-
pate more fully in the therapeutic ED encounter and
in the decisions that affect their health when they
possess adequate capacity to make medical deci-
sions. In most clinical scenarios, capacity is easily
and implicitly ascertained. In others, the EP may uti-
lize a more standardized approach to capacity deter-
mination, particularly when the decisions involve
potentially grave or serious consequences. A step-
wise approach may be taken toward determination
of decision-making capacity.23 Essential elements
are summarized in Table 1. Standardized tests may
be valuable in the determination of capacity.24-31 One
example of a standardized test that is administered
easily in emergency medicine is the Mini-Mental
Status Examination (see Table 2).32

Another is the formulation by the President’s

Commission for the Study of Ethical Problems in
Medicine and Biomedical and Behavioral Research
(the Commission) and is one that is well recognized
and useful.33

Elements of Capacity Determinations 
Simply put, in assessing a patient’s ability to make a

decision regarding health care, one must evaluate three
elements of the capacity to make health care decisions:
First, the patient must possess the ability to compre-
hend the information about the medical problem as
well as to appreciate the effect of the disease and the
consequences of various options for treatment, includ-
ing forgoing treatment. Second, the patient must pos-
sess the ability to evaluate the options by comparing
risks and benefits of each option, to deliberate in accor-
dance with the patient’s own values, and to make
choices that are not irrational. The patient also should
be able to maintain a consistent choice over time.
Third, the patient should be able to communicate his 
or her choice.

Each of these elements can be delineated further.
First, the patient must possess a set of values and goals,
including a framework for comparing options and the
ability to make reasonably consistent choices. Second,
the patient must have the ability to communicate and to
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Table 1: Determination of Capacity

1. Ensure ability to communicate.
2. Correct reversible environmental, metabolic, mental, 

and physical challenges to capacity.
3. Utilize standardized tests of competency, when 

appropriate.
4. Survey patient goals and values using open-ended 

questions about the choices (including risks and ben-
efits), and alternatives (including the option not to 
treat), and consequences.

5. Communicate with the patient and his health care 
advocates, if present.

6. Document essential elements of capacity, or its 
impairment in the medical record.

TABLE 2: Mini-Mental Status Exam

Score   Max
Score

ORIENTATION
What is the (year) (season) (date) 
(day) (month)?  ___ 5
Where are we? (state) (county) (town)
(hospital) (floor) ___ 5
REGISTRATION
Name three objects and ask patient to ___ 3
repeat. 
ATTENTION AND CALCULATION
Serial 7’s (one point for each correct up to 5)
Option: Spell “world” backwards. ___ 5
RECALL
Ask for the three objects repeated above.        ___ 3
LANGUAGE
Name a pencil and watch. (2 points) ___ 9
Repeat “no ifs, ands, or buts.” (1 point)
Follow a 3-stage command. (3 points)
Read and follow the command: “Close your eyes.” (1 point)
Write a sentence. (1 point)
Copy a design. (1 point)



understand information, including the ability to give
and receive information; the possession of linguistic
and conceptual skills needed for at least a basic under-
standing of the relevant information; and sufficient life
experience to appreciate the meaning of potential alter-
natives. Third, the patient must have the ability to rea-
son and to deliberate about one’s choices, including 
the ability to compare the impact on alternative out-
comes on personal goals and life plans, some ability 
to employ probabilistic reasoning about uncertain out-
comes, and the ability to give appropriate weight in 
a present decision to various future outcomes.34

That analysis may at first look to be a daunting
standard by which to be measured even for those
who have full decision-making capacity. However,
the Commission recommended that the measure-
ment of decisional capacity not be absolute, but
rather measured by a sliding scale. “Generally,
determination of the capacity to decide on a course
of treatment must relate to the individual abilities of
the patient, the requirements of the task at hand, and
the consequences likely to flow from the decision.
Thus, when the consequences for well-being are
substantial, there is a greater need to be certain of
that the patient possesses the necessary level of
capacity.”35 When a decision to forego treatment
could result in death, the need to be certain that the
patient has decision-making capacity is greatest.

A lack of decision-making capacity may be caused
by any break in the chain of decision making: the
ability to understand, to reason and evaluate, and to
communicate a decision. Obviously, patients in a
coma, infants, and the profoundly mentally disabled
lack decision-making capacity for all medical deci-
sions. Some other patients, such as those at the end of
life with metabolic abnormalities, disorientation, or
early dementia, though impaired to a certain extent,
may yet retain some degree of decision-making
capacity.

Thus, decision-making capacity has two seeming-
ly contrary characteristics. Decision-making capaci-
ty has characteristics of a continuum36 (i.e., a sliding
scale that relates to the complexity, importance, and
consequences of the decision in relation to the
patient’s abilities). The more grave the decision, the
higher the standard. Yet, in the final analysis, at a
given point in time, for a given patient, with a spe-
cific health care decision to make, it is all or none:
A patient either has the capacity to make a specific
health care decision or does not.

Pitfalls in the Determination of Capacity37

Clinicians may fall prey to many misconceptions
in the determination of capacity. Following are some
aspects to consider.

1. Capacity isn’t an all-or-nothing phenomenon.
Capacity is a dynamic, task-specific, and changing
phenomenon; in practice it may be assessed on a
spectrum of capacity, pertaining to the particular
health care decisions at hand. Often, impairment is
situational; the same patient may be competent for
one decision and not for another, depending upon
the gravity and consequences of the decision and the
potential for harm. In emergency situations, physi-
cians must assess promptly whether a patient is
capable of making the particular decision at hand.

2. Legal competence is not the same as medical
decision-making capacity. Though competence and
incompetence are commonly used terms, they have
specific meanings as legal terms. Technically, a patient
remains legally competent until a court says otherwise.
A court of law may determine a patient to be incompe-
tent and appoint a guardian to make important deci-
sions for the patient, including those concerning health
care. However, many patients who have not been
declared incompetent by a court nonetheless have
problems with their ability to make health care deci-
sions. Clinicians often are faced with patients who
never have been declared incompetent by a court, and
either have questionable decision-making capacity or,
as in the case of the comatose patient, have no deci-
sion-making capacity at all.

3. Capacity is not consistent over time. Numerous
threats and barriers to capacity exist, many of which
are reversible, or may change over time.38 Although an
in-depth review of causes of altered mental status is
beyond the scope of this issue, some examples of chal-
lenging clinical settings may include minors;39,40 elder-
ly patients; patients with dementia;41,42 intoxicated
patients; psychiatric patients; patients of other cultures
or languages; patients with physical communication
impairments, severe pain, or organic disease states;43,44

research subjects; and numerous other clinical settings.
Even in such circumstances, where some impairment
of capacity may be suspected, a sliding-scale approach
should be used, remembering that most barriers are rel-
ative, rather than absolute. EPs must be aware of poten-
tial barriers to capacity, but must make an individual
assessment of capacity relevant to the specific clinical
setting and decision at hand.45-47 Even individuals who
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have some impairment of capacity may demonstrate
adequate understanding of the decision at hand, and its
ramifications, to make an appropriate informed choice.
Every effort should be made to correct reversible eti-
ologies of diminished capacity.

4. Blood alcohol level does not predict compe-
tence. A blood alcohol level test has limited utility in
the determination of capacity.48 Although the blood
alcohol level may be useful as a baseline comparison
in some circumstances, the clinical effects of alcohol
are so variable as to make the absolute level relatively
unreliable in predicting mental status or capacity. 

Some patients whose blood alcohol level is zero
may be impaired in decision-making capacity due to
other intoxicants or disorders. Other patients whose
blood alcohol level would not allow them to legally
operate a motor vehicle still may be able to agree or
refuse to accept medical treatment or to express
important personal values about that treatment.

5. Capacity does not only need to be assessed when
patients refuse recommended treatment. Although 
the importance of capacity seems heightened when a
patient refuses recommended therapy, in reality, it is
equally important to ensure capacity when patients
accept or reject any therapy recommended to them. 

In all medical encounters, health care providers are
making some judgment of this capacity. For those
encounters where capacity is at issue, a formal judg-
ment should be made. Physicians caring for ED
patients should consider the patient’s decision-making
capacity before presenting the patient with significant
health care decisions.

6. Psychiatric disorders do not preclude having
decisional capacity. Although the existence of a psy-
chiatric disorder may be important information to the
physician who is assessing capacity, a psychiatric diag-
nosis per se does not rule out adequate decisional
capacity. Many psychiatric patients are managed ade-
quately with appropriate therapy and may participate
actively in health care decisions. A patient who is
depressed and actively suicidal lacks the ability to
make medical decisions, while a schizophrenic patient
who is compliant with a medication regimen may be
able to make important medical decisions. In many
states, patients who are not an immediate danger to
themselves or others may have the right to refuse psy-
chotropic medications unless ordered by a court.

7. Mental health professionals are not the only
qualified personnel to determine capacity. Although
psychiatrists and psychologists are trained specifically

to assess mental status and capacity, any EP should
regularly determine capacity in his/her patients, and 
in any case, the EP may be ultimately responsible for
making judgments about the decision-making capacity
of ED patients.

8. Minors are not able to provide consent or refuse.
By legal definition, minors (younger than 18 years in
most states) are not competent to make major health
care decisions. Many states give adolescent minors
limited autonomy; they specifically may be allowed to
obtain contraception or treatment for venereal disease
or substance abuse without parental permission. In
many states, minors who are married or living indepen-
dently and supporting themselves are considered to be
emancipated minors and competent to make their own
health care decisions. Moreover, developing case law
on the mature minor now recognizes that as the adoles-
cent’s age increases toward maturity, he or she should
have a progressively greater part in the decision-mak-
ing process for important medical decisions. Thus, a
17-year-old facing acute leukemia might have a great
part in the decision-making process about whether and
how to treat the disease. 

9. Avoid an overly paternalistic approach to deci-
sion making. Simply disagreeing with the physician’s
recommended course of action does not render a
patient incompetent. Too often, physicians are guilty of
becoming defensive or condescending when a patient
who possesses adequate capacity disagrees with the
recommended treatment. Statements such as, “You
have to be admitted!” or “You could DIE if you leave!”
are not amenable to a positive interaction and are
unlikely to successfully change the patient’s opinion.
As stated above, reasonable patients can make choices
against the advice of the physician. The physician
should make an effort to understand the patient’s rea-
sons for the choice rather than assuming all choices
made contrary to advice show a de facto incapacity.

When Decisional Capacity is Impaired
When an EP has established that impairment of

decision-making capacity exists, and that the emer-
gency exception to informed consent does not apply,
the next step is to identify a surrogate decision maker.
In some cases, a patient may have executed a legal
document that identifies a surrogate and outlines spe-
cific instructions. That document could be in the form
of a health care power of attorney or other advance
directive. Where the patient has identified a surrogate,
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disclosure and consent should involve that individual.
In the absence of such identification, consent usually
is sought from close family members. Not all states
give close family members the authority to make
health care decisions for an incapacitated patient.
However, even if family members do not have legal
authority to make decisions, physicians often turn to
them for input, because eventually, and in most cases,
a family member would be appointed legal guardian
for the patient. However, some states have codified the
next-of-kin hierarchy of health care decision makers
for incapacitated patients. To the extent that the care
needed is more urgent, the physician’s responsibility
to seek out, inform, and obtain consent from a surro-
gate may be lessened. 

It is important to recognize, however, that the
emergency exception to informed consent will not
override a formerly decisional patient’s previously
expressed wishes regarding care. A physician who
knows, for example, that a patient would refuse
treatment cannot wait until an emergency exists and
then proceed without consent. Nonetheless, honor-
ing patient-centered values suggests that once the
course that optimizes patient safety and interests is
identified, it should be initiated, despite possible
objections from either the decision-impaired patient
or others. However, when clinicians must act for 
the benefit of the patient over the nondecisional
patient’s objections, they should strive to share deci-
sion-making power by involving the patients and
their representatives as much as possible. When a
surrogate makes decisions for an incapacitated
patient, the basis for decision should be one of the
following:

1. Substituted Judgment. This is the guideline the
surrogate uses if the patient has expressed a prefer-
ence before becoming incompetent, or if the surro-
gate knows the patient’s preferences well enough to
determine what the patient would choose if he or she
still were decisional. 

2. Best Interest. This is the standard the surro-
gate must use when he or she has no clear evidence
of what the patient might choose. It is what is best
for this particular patient in these particular cir-
cumstances. The best interest test does not always
mandate treatment. For instance, a patient’s legal
guardian might refuse life-sustaining treatment
based upon the patient’s best interest in the light 
of the diagnosis, prognosis, and medical goals of
treatment.

Patients Who Leave AMA

Studies have identified varying incidences of
patients leaving against medical advice. Inpatient
studies have shown that 1-7% of patients leave
against medical advice.49,50 Psychiatric inpatient
units may experience AMA rates of 5-35%. ED
studies have demonstrated rates of 0.1-3.5%.50,51

Pre-hospital refusal rates often are higher and may
represent 5-30% of EMS calls.52-55

Numerous studies have identified factors associat-
ed with patients who leave against medical advice,
including male gender, young age, history of alcohol
abuse, history of drug abuse, history of psychiatric
diagnosis, lack of medical insurance, non-Caucasian
ethnicity, previous history of leaving AMA, and
comorbidities.56-66 

Several studies have demonstrated higher death
rates, higher rates of future admission, and higher
resource utilization among patients who leave
against medical advice.67-74

A recent study of out-of-hospital refusal of care
demonstrated that of 5.1% of patients who refused
transport, 3% of those patients required a subsequent
EMS dispatch within one week, 20% had a subse-
quent ED visit, 2% were hospitalized, and a measur-
able, but small, mortality rate of 0.0001%, primarily
among the pediatric and geriatric populations.75

Among elderly patients who refuse initial EMS
transport, the majority (70%) seek follow-up care,
and a significant percentage (32%) required hospital
admission at follow-up. Interestingly, many (49%)
elderly patients who refused transport indicated that
they would have complied with transport had a
physician suggested it.76

Among minors whose parents refuse EMS trans-
port, the majority (84%) complied with follow-up,
but only 11% required hospital admission, due to
respiratory or cardiac complaints.77

Results of several studies showed that the reasons
for leaving AMA include family pressures or respon-
sibilities, financial concerns, drug/alcohol depen-
dence, feelings of panic, anger, personality disorders,
wish for treatment elsewhere, phobic feelings, fear of
pain, and fear of serious diagnosis.78-81

EMTALA Issues
The Emergency Medical Treatment and Labor Act

(EMTALA) and its subsequent regulations require
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certain expectations when patients refuse medical
screening, treatment, stabilization, or transfer.82 The
burden of proof is on the institution to demonstrate
that the patient voluntarily refused evaluation or
treatment. Patients also may voluntarily refuse evalu-
ation and treatment even after initially consenting.
Voluntary withdrawal of the patient’s request for
evaluation and treatment is recognized as a valid rea-
son to discontinue further evaluation or treatment. 

Institutions should attempt to avoid long waiting
times that may lead patients to leave prior to evaluation
(leaving without being seen [LWBS]). Hospitals should
attempt to determine and document why patients leave
prior to evaluation, and ensure that they are aware that
the hospital is willing to provide a medical screening
examination.83

Hospitals should have policies to document find-
ings and practices for LWBS patients. For example,
the staff may call the patient, check the waiting area
three times, and document the patient’s absence.
That action may be followed by physician review,
and if appropriate, attempts to contact the patient to
advise a return for evaluation. Those actions should
be documented in the medical record.

In addition to concerns about the patient’s well-
being, hospitals also should be concerned about
medicolegal ramifications, including possible
EMTALA violations and leaving AMA before a med-
ical screening exam, or before treatment or stabiliza-
tion. Patients should be informed of their rights to a
medical screening examination, appropriate determi-
nation of capacity should be performed, risks and ben-
efits should be explained to the patient, written refusal
should be obtained if possible, and documented by the
physician and a witness if the patient is unwilling to
sign a refusal. Alternative sources of medical care
should be identified and offered to the patient, as well
as an expression of the willingness to provide the
patient medical care should the patient return. 

Other Issues in the Process of Consent
Some patients may refuse a medical intervention

because of religious reasons. The example of adult
Jehovah’s Witness patients who refuse blood transfu-
sions is commonly known.84 Such patients, if deemed
to have appropriate decisional capacity, can refuse
treatment, even if it results in an adverse outcome,
including death. However, parents do not have the legal
authority to impose their own religious beliefs on their

children to the detriment of their physical health. If par-
ents do not consent to necessary emergency life-saving
interventions for their children, it is appropriate to treat
the child over the parents’ objections, at the same time
seeking a court order for legal authorization.

Depending upon state law, some patients may be
held for mandatory medical treatment, despite their
refusal. Examples may include treatment for tuber-
culosis or other infectious diseases.

Unlike adults, who generally are deemed capable of
making their own decisions, regardless of outcome,
minors generally do not have this right. Under most
circumstances, the right to consent or refuse care
belongs to the parents of a minor. In some circum-
stances, the state does not allow parents to deny appro-
priate emergency medical care to children, under the
doctrine of parens patriae, which refers to the state’s
interest in the well-being of the child. According to
this doctrine, physicians can and should treat emer-
gency medical conditions of minors, even if the par-
ents object.85,86 Some states have specific laws that
address the procedural aspects of this practice. In gen-
eral, a court order should be obtained, if it would not
inappropriately delay treatment. However, if parents
refuse treatment of a nonemergent condition, the par-
ents’ wishes generally should be respected. In cases
where the parents’ refusal constitutes child neglect, it
should be reported to the appropriate authorities.

Emancipated minors may consent to or refuse their
own medical care. The definition of emancipated minor
varies by state, but typically includes minors who are
or have been married, who are pregnant or are parents,
or minors who live independently of their parents. 

Mature minors are those who are intellectually and
emotionally mature enough to comprehend the risks
and benefits of the proposed treatment. In many states,
mature minors are able to consent to or refuse their
own medical care.

Reducing Legal Risk 
Medicolegal concerns arise when treating patients

who wish to leave against medical advice. It has been
estimated that one in 300 AMA-discharged patients
will file related lawsuits. However, a recent review of
case law and the medical literature found few cases in
which health care providers were sued (all unsuccess-
fully) for malpractice despite AMA discharge.87

Emergency physicians often wonder whether they
should provide any care or treatment for patients
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who leave AMA, wondering if no treatment is better
than an incomplete treatment. For example, if a
patient with a diagnosed closed fracture that requires
surgical reduction refuses treatment but asks for pain
medication to take for the pain, a physician might
think it better to refuse to apply a splint or provide
pain medication, because the patient has refused
medical advice. The concern is that it would appear
to be giving substandard medical treatment rather
than the standard of care. However, measures for
patient comfort or health that the patient will accept
should be provided with a statement to the patient
that this treatment is not optimal treatment, but is
only the treatment the patient will allow. 

Provision of the best clinical care possible despite
the patient’s refusal and making sure that appropri-
ate documentation is made may provide the best
medicolegal protection.88,89 (See Table 3.) Improved
communication regarding waiting times, availability
of expedited treatment for minor complaints, and
telephone follow-up may improve patient compli-
ance with medical evaluation and follow-up.90,91

Conclusion
Emergency physicians often encounter patients

who refuse medical evaluation and treatment. When
treating such patients, physicians should communi-
cate calmly and in a nonconfrontational manner.
Decisional capacity should be evaluated, and if
appropriate, the physician should communicate with
the patient regarding his concerns, and goals and
values of therapy. If the patient possesses appropri-
ate decisional capacity, understands the risks and
benefits of the proposed intervention and refusal,

and voluntarily chooses to refuse the intervention,
the patient should be allowed to refuse medical care.
The patient encounter and important aspects of the
communication should be documented in the med-
ical record. The best possible medical care under the
circumstance should be provided in all cases.
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CE/CME Questions
17. All of the following statements are essential compo-

nents of the informed refusal process, except:
A. The physician must deliver information to the patient

regarding the benefits of the refused care and the
potential harm that may occur as a result of the patient
refusing the recommended care.

B. The physician must determine that the patient has the
mental and legal capacity to refuse care.

C. The physician must ensure the presence of a witness to

the conversation regarding the informed refusal. 
D. The physician must determine that the patient refused

the recommended care after properly understanding the
potential consequences of refusing care.

18. Elements of decisional capacity include all of the fol-
lowing elements, except:

A. The ability of the patient to communicate his or her
choices after being informed of the risks and benefits
of a recommended course of care.

B. The patient’s legal right to self-determination of his or
her own medical care.

C. The ability of the patient to evaluate options by com-
paring the risks and benefits of each option.

D. The patient’s ability to comprehend the information
about the medical problem and the recommended
options for treatment.

19. A physician has actual knowledge that a formerly com-
petent patient clearly expressed the desire to forgo a
specific medical treatment. That same patient is now
lacking decisional capacity and the physician believes
that the medical treatment could save that patient’s life.
The physician may use the emergency exception to
consent for treatment to administer the medical treat-
ment that the patient did not want to save that patient’s
life.

A. True
B. False

20. A 16-year-old girl and her 8-year-old sister arrive at the
ED triage desk after the 8-year-old sustains a deep
forearm laceration apparently from broken glass while
they were at a high school football game. The older sis-
ter is requesting medical care for her younger sister.
The triage nurse ascertains that the patient’s vascular
exam and neurological exam is grossly intact and
applies a dressing to the wound. The bleeding is mini-
mal after the dressing is applied. For no immediately
apparent reason, the parents cannot be contacted. The
nurse then asks the EP if further treatment should be
initiated. What should the EP do?

A. The EP should instruct the nurse to make reasonable
attempts to contact any adult relative to ask for permis-
sion to treat before any further treatment is rendered.

B. The EP should instruct the nurse to bring the patient
and her older sister to the treatment area. The EP
should examine the patient’s wound, order x-rays to
identify the presence of a foreign body, but hold off on
any foreign body removal, laceration repair, or admin-
istration of antibiotics until an adult relative can be
contacted for permission to treat. The children should
not be permitted to leave until an adult relative arrives
at the ED to pick up the children.
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C. The EP should instruct the nurse to bring the patient and
her sister to the treatment area. The EP should identify
the presence of a glass foreign body in the wound after
x-ray is performed, remove the foreign body, repair the
laceration, and administer intravenous antibiotics while
the triage nurse is asked continue to make attempts to
contact an adult relative for permission to treat. The EP
should not discharge the child until an adult relative is
able to arrive at the ED to pick up the children. 

D. The EP should instruct the nurse to bring the patient and
her sister to the treatment area. The EP should render all
necessary treatment, give discharge instructions to the
16-year-old sister, and allow them to leave the depart-
ment with the advice to have the parents contact the ED
as soon as is possible.

Answers: 17-C; 18-B; 19-B; 20-B.
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CE/CME Objectives
[For information on subscribing to the CE/CME program, contact
customer service at (800) 688-2421 or e-mail customerservice@
ahcpub.com.]

The participants will be able to:

• identify high-risk patients and use tips from the program to

minimize the risk of patient injury and medical malpractice

exposure;

• identify a “standard of care” for treating particular conditions

covered in the newsletter; 

• identify cases in which informed consent is required;

• identify cases which include reporting requirements; 

• discuss ways in which to minimize risk in the ED setting.

CE/CME Instructions
Physicians and nurses participate in this continuing medical
education/continuing education program by reading the arti-
cle, using the provided references for further research, and
studying the questions at the end of the article. Participants
should select what they believe to be the correct answers,
then refer to the list of correct answers to test their knowl-
edge. To clarify confusion surrounding any questions
answered incorrectly, please consult the source material. 

At the conclusion of this semester, you must complete 
the evaluation form that will be provided at that time, and
return it in the reply envelope that will be provided to
receive a certificate of completion. When your evaluation
is received, a certificate will be mailed to you.
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