
Can apology, honesty 
stem the med-mal tide?
Coalition says open communication can stop anger-based litigation

Are “I’m sorry” really the magic words? According to a coali-
tion of doctors, hospitals, attorneys, and patients, a lesson
most of us learned as toddlers could be the key to stemming

the flood of medical malpractice lawsuits in the United States.
“Medical malpractice lawsuits are not driven by greed; they’re usu-

ally about anger,” says Doug Wojcieszak, an Illinois resident and pub-
lic relations executive who founded a coalition called Sorry Works! 

Wojcieszak knows a little bit about the power of apology and com-
munication. His brother died as the result of a medical mistake, and
though his family tried to find out what happened, they finally had to
sue to get the answers they sought. Their suit — like as many as 60%
of all medical malpractice suits, Wojcieszak says — was not about
money. It was about getting satisfactory answers and assurances that
corrections would be made so the mistake wouldn’t happen again to
someone else.

“Medical malpractice lawsuits are not about money,” he says. “They’re
usually about anger and feeling abandoned after a bad outcome.”

That feeling of abandonment is inflicted by a legal and medical sys-
tem that closes ranks when a medical error is alleged or suspected,
Wojcieszak notes. “Family members are asking questions, and doctors
and hospitals are being told to not say anything, not to admit any-
thing. “It leaves the family members feeling shut out and angry.”

How ‘Sorry Works!’ works

The ideas behind Sorry Works! are communication and compensa-
tion. In the case of an adverse incident: 
• Hospitals and physicians review the incident thoroughly. 

They determine exactly what happened and whether there was
medical error committed — no matter what the investigation reveals.
• The hospital contacts the family/patient and schedules a meeting.

Wojcieszak says the hospital encourages the family to hire an attorney,
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and then hospital representatives, the physician,
family, and legal counsel sit down and go over the
event in full.
• If a mistake was made, “I’m sorry” is the first
step.

If medical error contributed to the bad out-
come, the hospital and physician apologize to the
family or patient, and a fair settlement is offered.
Importantly, Wojcieszak says, the family is told

how the hospital and physician plan to ensure
that the mistake won’t happen again.
• If no mistake was made, sympathy and full
disclosure are offered. 

If the death or bad outcome is found to be
simply the unavoidable, unfortunate result of
disease, treatment, or injury, the hospital and
physician explain what happened. The patient’s
file is opened up to the family/patient, and the
episode is explained step-by-step, with ques-
tions from the family or patient answered.

Wojcieszak says in the best scenarios, families’
questions are answered, they are fairly compen-
sated (if deemed appropriate), and lawsuits that
would have been filed simply out of anger are
avoided.

Not a guaranteed solution

The Sorry Works! model is not a solution to
every case. Sometimes, families are not satisfied
by the hospital’s explanation or settlement offer.
Sometimes, they believe litigation is their best
option.

In those cases, the Sorry Works! meeting does
not work against either side, Wojcieszak explains.
In fact, even if the doctor or hospital have admit-
ted a mistake and apologized, it need not always
work against them.

“Some states and some hospitals want to say
that the apologies can’t be used against the doc-
tors if the case goes to court,” he says. 

In fact, some states have passed so-called “I’m-
sorry” legislation that protects physicians from
their own apologies being used against them
should a medical malpractice suit arise.

“But why would you do this — sit down,
explain everything honestly, and offer a sincere
apology— and not want it known? You’ve taken
the high road. You’ve been honest. Instead of
wearing the black hat, you get to wear the white
hat,” Wojcieszak says.

He adds that full disclosure to families could be
a necessary step toward closure, whether there is
error or not. 

“Sometimes people just die. Medicine can only
do so much, but one thing it does need to do is
communicate with families,” Wojcieszak says.
“And doctors, especially when they are innocent,
need to say, ‘I did all I could.’”

The Veterans Affairs (VA) Medical Center,
Lexington, KY, practiced the “extreme honesty
approach” for more than 17 years, and reports 
it has reduced lawsuits, settlement costs, and
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defense costs. Only three cases have gone to trial
in the time the medical center has been practicing
the approach on which Sorry Works! was mod-
eled, and the average settlement is $16,000 vs. the
national VA average of $98,000. 

Hospitals that use the Sorry Works! approach
find their defense costs are greatly decreased,
because cases that could drag on for years are
resolved in a matter of months. Details of the suc-
cess of the program at the VA hospital were detailed
in a 1999 Annals of Internal Medicine report.1

The Joint Council on Accreditation of Healthcare
Organizations (JCAHO) used the VA Lexington
program to develop a protocol by which all hospi-
tals — private and public — should follow to be
accredited. JCAHO awarded its 2002 John M.
Eisenberg Patient Safety Award for advocacy 
to the VA center for its voluntary disclosure policy.

Better than caps on damages?

Proponents of the extreme honesty approach
say communicating with patients on the front end
and avoiding potential lawsuits makes more sense
than capping damages, a frequently mentioned
solution to the rise in medical malpractice cases.

“We hear politicians and doctors screaming,
‘Frivolous lawsuit!’” Wojcieszak says. “We make
no bones about the fact that 60% to 80% of cases
are dropped. Some people say that’s because they
were frivolous to begin with, but others say they
only filed the suits because they were angry and
had to go through the courts to get the answers
they wanted.”

One thing Sorry Works! does not do is discour-
age patients and families from filing lawsuits.

“We don’t encourage families to give up their
rights to sue, because that keeps the medical com-
munity honest,” says Wojcieszak. “Some hospitals
might construct their program to say that families
waive their right to sue if they sit down and get
full disclosure, but that defeats the intent.”

The honesty model works better than state-
imposed caps on jury awards, he says, because it
works faster and does not involve constitutional
changes.

For example, he notes, in the first year of imple-
menting Sorry Works!, the University of Michigan
hospital system reduced lawsuits by 50% and
annual defense litigation expenses from $3 million
to $1 million. 

In comments to physicians on its web site,
Sorry Works! claims the honesty and apology
model provides more certainty over liability

exposure without waiting for legislation or court
rulings on the constitutionality of damage caps
and insurance reform.

Persuading the medical and insurance commu-
nities is a hefty undertaking, Wojcieszak says.

“That’s the reason for the coalition,” he points
out. “This is a culture change, and we’re commit-
ted to a long-term education campaign because
we realize Sorry Works! runs contrary to conven-
tional wisdom. 

“So often people — especially doctors — are
told to keep quiet and not communicate with indi-
viduals who may initiate a lawsuit against them.”

Model used in business world, too

The outdoor equipment manufacturer Toro Inc.,
is a pioneer in resolving cases — ones usually
involving an injury suffered while using a Toro
product — before litigation ensues. Toro uses par-
alegals, experienced settlement counsel, and media-
tors familiar with Toro’s preference for early case
resolution to work with potential adversaries, and
apologizing for injury or damage is a major part of
the system. The program has been in place since
1991, and Toro says it will have saved $100 million
in litigation costs by middle of this year.

Johnson & Johnson Co. followed suit, incorpo-
rating many of Toro’s methods into its own settle-
ment approach.

To help introduce the ideas behind Sorry Works!
in a way that will seem less scary to hospitals, pro-
ponents in Illinois are proposing legislation that
would create a pilot program to guarantee hospi-
tals reimbursement should their liability costs go
beyond what they averaged before the hospitals
adopted the extreme honesty model. 

The bill allows doctors or other medical staff
to express sympathy for a bad outcome within
72 hours, without having the expression used
against them.

“If their liability costs go up, the state would
pay the excess [difference between the historical
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average and the higher costs], so they have a sort
of insurance policy for the hospitals, and it’s a
way for the state to say, ‘This is a real solution
that we believe will help the medical malpractice
problem,’” says Wojcieszak.

Some in the medical community are wary,
however.

“Doctors are by nature compassionate people,
but the litigious environment in which we work
often forces us to speak with our heads over our
hearts,” says Kenneth J. Printen, MD, president of
the Illinois State Medical Society, in comments to
members about Sorry Works! legislation. “Sadly, it
is possible for an expression of grief or sympathy
to be twisted into an admission of guilt and used
against us by opportunistic lawyers with visions of
dollar signs dancing in their heads.”

He says doctors should be allowed to say, “I’m
sorry,” but won’t feel comfortable doing that until
they are assured that they will be protected from
that act being used as fuel for the medical mal-
practice fire, rather than a solution.

According to American Medical Association
(AMA) past president Donald J. Palmisano, MD,
the AMA encourages physicians be honest with
patients when mistakes are made and to explain
what corrective actions will be taken. 

Reference
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Nurses say their smoking 
affects patient care
Some less likely to intervene with smoking patients

Nurses who smoke experience feelings of guilt
and embarrassment and also might be less

likely to intercede with patients to encourage
them to quit smoking because they feel to do so
would be hypocritical.

“Nurses who smoke feel terrible about smok-
ing; there are very, very few nurses who feel good
about it, just like there are very few smokers at all
who feel good about it,” says Stella Aguinaga
Bialous, RN, DrPH, president of Tobacco Policy
International, consultant for the World Health
Organization, and is an investigator for the

Tobacco-Free Nurses Initiative (TFNI), which is
providing nurses tools especially tailored for
their career and schedules to help them kick the
habit and help their patients. 

“Like most smokers, the nurses we talk to want
to quit. They wish they could quit, but it’s a pow-
erful addiction, and it’s hard to quit,” she says.

For nurses and other health care professionals,
there’s an added twist to the addiction.

“They feel worse because there’s a social expecta-
tion for them to be a role model for healthy behav-
ior, and they realize they’re not if they smoke,” she
says. 

TFNI interviews with nurses revealed that
nurses who smoke sometimes fail to intercede
with patients about cigarette smoking because
they themselves are smokers, and so feel hypo-
critical in telling others to quit. In addition, they
have not been effectively trained to intervene
with patients about smoking.

TFNI provides nurses ways to address both
problems, and research has provided much new
information on women and tobacco use, according
to Linda Sarna, RN, DNSC, FAAN, lead investiga-
tor for TFNI and a professor at the University of
California and Los Angeles (UCLA) School of
Nursing.

“Nurses describe becoming addicted when
they were very young,” she explains. “Then,
coming into schools of nursing and going on to
employment, quitting was very difficult. And
they didn’t have support available to them to
help them quit.”

Much of what Sarna has learned about nurses
and smoking came from a study she and other
researchers from UCLA’s Jonsson Cancer Center
conducted, in which they talked with smokers,
nonsmokers, and former smokers in the nursing
profession. 

They found that smoking is a workplace issue
— not just an individual behavior.

Smoke breaks, or no breaks

Sarna notes that in the sometimes-grueling
schedule of a hospital nurse, the only available
excuse to leave the floor for a break was to satisfy
a craving for nicotine.

“Smoking among nurses was described as an
integral part of their work routine, affecting man-
agement of patient care and timing of breaks,” the
study states. “The perception that smokers take
more and longer breaks and are less available for
patient care, was an important theme in discussions
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with both smokers and former smokers, and clearly
created conflict in the work environment.”

Sarna reports that some nurses told her the
only breaks they get are smoking breaks. “One
critical care nurse, a nonsmoker, told us that she
never gets a break — that only the smokers got a
break because they needed it.”

This line of thinking leads in some cases to
“war between smokers and nonsmokers,” Sarna
says, because it causes a perception that the smok-
ers, because they take breaks, are less involved in
patient care. The smokers, however, contend that
they get just as much work done and are more
organized because they don’t want anything to
interfere with their smoke breaks.

Smoking among nurses affects interactions with
patients, Sarna says. Nurses who smoke are less
likely to intervene with patients who smoke, and
they experience a high degree of shame and guilt
about their smoking, taking steps to try to hide
the evidence of their smoking, such as repeated
brushing of teeth, frequent hand washing, and
wearing cologne.

The study shows the need to develop work-
based strategies and programs to support cessa-
tion efforts. 

“The benefits of supporting smoking cessation
in the worksite could have an immediate positive
impact on nurses’ health, and might result in
other positive outcomes (e.g., reduced sick
time),” the study concludes. “The benefit to
patients must also be emphasized, as nonsmok-
ing clinicians are more likely to provide cessation
interventions than their smoking counterparts.”

Bialous says the resentment some nurses feel
about being singled out compounds the guilt
they carry as a result of their smoking.

“Some nurses feel resentment that they are held
to a different standard, and that’s probably just
another expression of that conflict they feel,” she
explains. “They said, over and over, that the least
helpful thing people can do is point fingers, yell,
or say, ‘Don’t you know any better?,’ because of
course, they do know better.

“The point is not whether they know they
shouldn’t be smoking, but how we can help
them stop,” Bialous concludes.

Research leads to on-line help site

While the majority of nurses do not smoke,
Sarna says, about 16% of the 2.3 million nurses in
the United States do smoke — the highest rate
among all health care professionals.

Compounding the problem is the lack of sup-
port for cessation programs. Nurses are often too
embarrassed to admit their smoking habits, so do
not seek out cessation programs if they are offered
at the workplace.

What Sarna and the other Jonsson researchers
found led to the creation of a web site, www.
tobaccofreenurses.org, a resource for cessation
programs, evidence-based facts about smoking
and cessation, and 24-hour support for nurses
wanting to quit the habit.

“Nurses are working in a very stressful envi-
ronment, and that makes it even more difficult to
quit,” says Sarna.

Plus, going into a public cessation group and
saying, “I’m a nurse” is a prospect some nurses
find humiliating, Bialous says.

“That’s why we went with an Internet-based
program,” she explains. “Some hospitals have
hospital-based programs open just to other nurses
and doctors, and they do feel comfortable with
those, but not everyone has them.”

Sarna and Bialous say nurses have told them
that workplace support as they try to kick the
habit is critical. 

Armed with evidence that nurses provide their
peers with the best support in efforts to quit smok-
ing, Tobaccofreenurses.org provides facts, down-
loadable brochures, and a link to Nurses QuitNet,
a site affiliated with Boston University School of
Public Health that provides on-line support and
community for nurses who want to quit smoking.
The free service allows nurses to create their own
quit-smoking plan, get advice from experts, and
peer support from other nurses who are quitting
or have quit.
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Bialous says there are benefits to patients when
nurses are able to quit smoking.

“Nurses who have successfully quit smoking
can identify with the addiction and can tell the
patients, ‘Hey, I’ve been there, and this is how I
did it and I am here to help,’” she says. “They feel
stronger about their ability to help.

“And by helping nurses, we will be helping
improve the quality of care for all patients, because
the nurses will be better prepared to provide inter-
vention and cessation help to their patients.”  ■

Ads for elective body 
scans not full image
Benefits touted while risks not mentioned

Companies offering full-body computed
tomography (CT) and magnetic resonance

imaging (MRI) scans frequently make unsubstan-
tiated claims about what the scans can do, but
rarely give information about the limitations and
risks of the tests.

Judy Illes, PhD, senior researcher at the Palo
Alto, CA-based Stanford University Center for
Biomedical Ethics, was the leader of a team that
researched ads from companies providing medi-
cal imaging directly to consumers without physi-
cian referrals. In analyzing 40 advertisements
from companies providing the scans, she says 
the Stanford team found the industry is lacking
guidelines requiring them to present a more bal-
anced and accurate image of the technology.

“People are capable of being very savvy con-
sumers of medical technology, but the information
has to be available to them to allow them to be
savvy,” Illes explains. “While we can appreciate
that, in a short telegraphic ad, not all the informa-
tion can be presented, but it should at least refer
to other sources as well as to more thorough infor-
mation on the company’s own web site or in their
printed brochures.”

Lacking in information

She says almost none of the ads she studied
provided balanced information, cautions, or
encouragement to seek medical advice before
having one of the screens, which can cost more
than $1,000 and are rarely, if ever, covered by
insurance.

“In pharmaceutical ads, people are encouraged
to ask for their doctors’ advice,” Illes adds. “Why
is that not the case here?”

Illes’ team analyzed ads from nine companies
that ran from 2001 to 2003, as well as brochures
obtained from 20 companies. The ads were rated
in seven categories: references to the technology’s
ability to detect diseases; emotion, empowerment
and assurance; financial incentives; unsupported
statements; appeals based on the popularity of the
procedures; statistical information; and images.

While the study found the ads and brochures
referred consumers for additional information to
other sources at the company, the researchers
noted, “Virtually none referred to secondary
sources of information, such as a primary-care
physician, or mentioned risks of having a scan.”
The raters also found statements that were scien-
tifically unsupported in one-third of the advertise-
ments and one-fifth of the brochures, Illes says.

“Direct-to-consumer marketing about new
imaging procedures has the potential to enhance
consumer choice,” the authors wrote. “However,
if the information presented to consumers overes-
timates the value of technologies and does not
reasonably disclose risks, then choice is con-
strained, not enhanced.”

Profiting from fear of the unknown

Physicians do not argue that CT and MRI scans
are of tremendous benefit in diagnosing or ruling
out illnesses, particularly when patients have
symptoms of cardiovascular disease or cancer. 

But when a patient has no symptoms, the bene-
fits are much less clear, and the question of potential
harm vs. benefit is raised. Illes says asymptomatic
people appear to be the imaging industry’s primary
advertising target.

Such people may be needlessly exposing them-
selves to radiation and high cost. Furthermore,
there is little evidence that the images will actu-
ally improve their chances of a longer life.

Messages preying on consumers’ fears about
their health were found in nearly half of the ads
and brochures, and all of the ads and brochures
included images and messages about the peace of
mind the scans can deliver, as well as the poten-
tial to save customers’ lives.

Illes says messages included testimonials from
other customers who credited the companies with
everything from reassuring them about their health
to finding “a ticking time bomb in my body.”

There’s no denying the growing popularity of
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the scans among consumers. In a study published
last year in the Journal of the American Medical
Association, researchers asked 500 people a hypo-
thetical question: Which would they prefer — a
free full-body scan or $1,000 in cash? Seventy-
three percent of those surveyed chose the scans.

The Stanford research followed up on earlier
work by Illes and her colleagues, who reported in
2003 on the lack of medical profession guidelines
for appropriate scanning, while documenting the
rapid growth of the direct-to-consumer scanning
business. It identified 88 such imaging centers
nationwide, and at that time Illes noted that,
since the research had been completed, some
centers had closed their doors, but 48 more cen-
ters had opened.

But much of the medical establishment —
including the American Cancer Society, Food and
Drug Administration, and American College of
Radiology, among others — does not endorse
scans, full-body or otherwise, for people without
symptoms. They say the tests often find harmless
irregularities that lead to unnecessary, expensive,
sometimes invasive procedures.

Radiation risk shouldn’t be ignored

Illes and her colleagues at Stanford are not
alone in recent warnings about potential safety
concerns involved with voluntary scanning.

Authors of a study conducted in 2004 by
Columbia University in New York City said the
risk of cancer from a single full-body CT scan is
small, but not negligible, and the risks to people
who partake in elective annual scans are higher.

The Columbia study, published in the September
issue of Radiology, reported that the radiation dose
from a full-body CT scan “is comparable to the
doses received by some of the atomic-bomb sur-
vivors from Hiroshima and Nagasaki, where there
is clear evidence of increased cancer risk,” accord-
ing to David J. Brenner, PhD, DSc, lead author of
the study and professor of radiation oncology and
public health at Columbia. Brenner pointed out
that researchers studied low-dose atomic-bomb
survivors, not high-dose survivors. 

The researchers estimated cancer mortality risk
associated with single and multiple full-body CT
scans by comparing A-bomb cancer mortality
data with the calculated effective radiation dose
from a full-body scan. The dose from a single 
full-body CT is only slightly lower than the mean
dose experienced by groups of A-bomb survivors,
in whom significant increases in cancer risk are

seen. The effective dose of radiation delivered
during a full-body CT exam is nearly 100 times
that of a typical screening mammogram, he says. 

The Columbia study found that a 45-year-old
who underwent one full-body CT screening would
have an estimated lifetime cancer mortality risk of
approximately 0.08%, which would produce can-
cer in one in 1,200 people. However, a 45-year-old
who has annual full-body CT scans for 30 years
would accrue an estimated lifetime cancer mortal-
ity risk of about 1.9%, or almost one in 50. 

The Columbia report considered risk only for
asymptomatic adults who elect to undergo high-
tech checkups; however, Brenner stressed that the
risks to people who are referred for CT exams by
their physicians for medical diagnosis are far out-
weighed by the benefits of early detection of
potentially serious disorders.

The controversy surrounding elective full-body
CT screening has been focused primarily on disease
detection vs. risk of false-positive findings, while
neglecting the potential radiation risks associated
with CT scans. CT delivers much larger radiation
doses to the organs than do conventional X-rays.
(See Estimated Radiation Doses, above.) Columbia
researchers noted different CT scanners produce
different doses and, consequently, different risks.
Full-body CT protocol is not standardized, so radia-
tion exposure may vary among centers.

In addition to the radiation risks demonstrated in
the Columbia research, false-positive findings from
an elective full-body CT may cause the consumer to
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Estimated Radiation Doses 
in a Full-Body CT Scan

Organ Radiation Dose (mGy)*
Thyroid 24.7
Esophagus 16.2
Lung 15.5
Liver 14.0
Breast (female) 12.3
Female gonad 12.2
Male gonad 2.6

* Doses were estimated for a full-body CT exami-
nation with a Volume Zoom scanner (Siemens)
operated at 120 kV and 230 true mAs with a pitch
of 1.75.

Source: Adapted from: Brenner DJ, Elliston CD. Estimated
radiation risks potentially associated with full-body CT screen-
ing. Radiology 2004; 232:735-738. 



undergo expensive, stressful, follow-up testing,
Brenner says.

The Stanford team of researchers urged stan-
dardization of full-body CT protocol and guide-
lines for advertising to consumers, much like
pharmaceutical companies ads encouraging for
consumers to “ask your doctor.”  ■

To ease end of life,
embrace death
NIH recommends new attitude toward death

The National Institutes of Health (NIH) con-
sensus panel on end-of-life care convened in

December 2004, and among the conclusions
reached by the panel of experts on death and pal-
liative care is that medicine knows too little about
the process of dying.1

“Events surrounding end of life are poorly
understood, leaving many Americans to struggle
through this life event,” the consensus panel wrote
in its preliminary report. “Ambiguity surrounding
the definition of end of life hinders the develop-
ment of science, delivery of care, and communica-
tions between patients and providers.”

Barbara Koenig, RN, PhD, senior research
scholar and executive director of the Center for
Biomedical Ethics at Stanford University in Palo
Alto, CA, has written and researched extensively
on end-of-life issues, and says, for medicine to
better address death, culture at large needs to
“embrace death.”

Understanding when end-of-life occurs

The NIH consensus panel wrote that medicine
and researchers should abandon some long-held
ideas about the end of life — including the notion

that there is a clearly defined end to life.
“There are individuals for whom identification

of end of life is relatively clear; however, data
support that this is relatively uncommon,” the
consensus panel wrote. And although our culture
demands that a time of death be noted officially,
NIH experts are of the opinion that data demon-
strate “it is not possible to accurately predict an
individual’s time of death.”

Koenig says our ways of looking at death —
the most absolute medical “condition” that all
humans share — makes little sense when com-
pared to how we view other medical care.

“For most people, death is a complex thing and
they have a hard time embracing their death,” she
says. “You have to embrace the idea of your death.
It’s a counterintuitive thing, but it affects all of us.”

Although death is inevitable, Koenig says,
many aspects of dying are left to choice, rather
than to good palliative or end-of-life care.

“For example, if you fall in the street with a
heart attack, the system takes over. You don’t have
to invent the idea of an ambulance to come take
you to the hospital,” she explains. “We have a set
of shared assumptions on how to take care of that.

“But there is no comparable default system in
place for the huge problem of end-of-life care. We
need a system where the defaults are to provide
good palliative or end-of-life care.”

The NIH panel report states that cultural
issues and consistent delivery of care to all popu-
lations should be major undertakings in upcom-
ing research.

Koenig says her own studies of end-of-life and
palliative care in ethnically diverse communities
led her to conclude that, while in some cases care
is doled out inequitably, in many cases, the minor-
ity populations merely reflect problems sooner
that actually affect the entire population.

“When we look at diverse communities, we
could see the failure of these things, such as
advance directives, first in these communities,”
she said. “But then as I worked more with it, it
became apparent that, while you could see some
of the tension in those communities earlier, the
problem was actually with the system of bioethics
innovations that we’ve developed.

“They are problems for the entire population,
but they just show up in these smaller popula-
tions sooner.”

The NIH consensus panel, at the conclusion of
its meeting, called for increased funding from the
public and private sectors for research into end-
of-life and palliative care.
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‘Best interest’ can be tricky 
when patient is unknown
Withdrawing futile care difficult decision

Questions surrounding resuscitation and other
heroic measures, surrogacy, and withdrawal

of futile care are complicated enough, but they
can be even more complex when the patient is
unidentified.

These “John or Jane Does” can require special
attention from hospital ethics committees because
they may require physicians and hospitals to
make judgments call about what is in the best
interest of the patient.

“The John and Jane Doe patients can be con-
founding for physicians on an ethical basis,
because their desires and wishes are unknown,
and we may not be able to locate a surrogate to
speak for them,” says Mark Wesselman, MD, 
a hospitalist with Lovelace Health System in
Albuquerque, NM, and a member of the ethics
committee of the Society of Hospital Medicine
(formerly the National Association of Inpatient
Physicians). 

When clinical decisions need to be made, what
is the best approach? When might it be appropri-
ate to withhold or withdraw care? 

The lack of an identity is not necessarily a
problem in the first hours a patient is brought in

to an emergency department with a life-threaten-
ing illness or injury, Wesselman says. At that
point, the general rule of thumb is to err on the
side of saving the patient and taking the steps
necessary to do so.

Putting a name to the face

It is uncommon for patients to never be identi-
fied, though the search might take several hours
or days, Wesselman reports.

“We usually can figure out who they are,” he
says. “Usually within 48 hours, we have a name
for them.

“But that doesn’t always change a lot — it just
gives them a name. If someone lacks the capacity
to make decisions for himself, even if he has been
identified, then we have to find a surrogate.”

States generally establish who a patient’s
surrogate may be, determined by the patient’s
age (minor or adult) and familial relationships
(spouse, life partner, parents, children, siblings),
or close friends.

Usually, the search for a surrogate turns up 
a relative who acts as the patient’s advocate in
making major health care decisions, but some-
times, that’s not the case.

Sometimes a family member is located, but will
be reluctant to act on behalf of the patient because
the patient may have been estranged from the
family.
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“All people will die,” the authors of the NIH
report wrote. “Most deaths are not sudden. Most
persons will experience death also as caregivers
or family.”

And while there is a growing body of research,
the NIH acknowledges, more is needed in the
areas of cultural and ethnic attitudes toward the
end-of-life; death in children; protracted end-
of-life in cases of organ failure and cancer; and
patient, caregiver, and health care system influ-
ences on end-of-life.

Koenig says she sees an unhealthy discrepancy

between funding for diseases and funding for the
outcome that everyone reaches eventually.

“There’s 100% mortality for all of the diseases
that NIH combats, and each of those diseases has
large budgets, but none of the agencies have
devoted much time, attention, and resources to
the fact that a lot of people die in these condi-
tions,” she explains. 

Koenig says while NIH does not conduct
research directly, it does have the responsibility
of setting research agendas, and she welcomes
the attention to end of life.

“We need to start with what the culture of
biomedicine is that leads us to ignore the reality of
death,” she suggests. “Denying the reality of death
is not a natural feature — it’s a cultural feature.”
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Wesselman notes that in cases like those, an
explanation of the patient’s condition and the
need for someone to make a decision on continu-
ation or discontinuation of care is all it takes for
the surrogate to agree to act. “Rarely, a surrogate
will bow out; and in those cases, we just have to
keep looking for another one,” he says.

No surrogate — who decides?

Most relevant to an ethical analysis of deciding
on potentially futile care or the withdrawal of
care, Wesselman says, is determining what the
wishes of the patient might be. This dilemma is
only more intense when hospitalists are faced
with a comatose, critically ill patient whose ill-
ness is so profound that some medical interven-
tions are questionable or futile. 

Occasionally, a patient — identified or not —
has no surrogate who can be located by the hospi-
tal, and the patient’s wishes are not known. When
the question arises as to whether care is futile and
should be discontinued, hospital policy, the ethics
committee, and community standards step in to
decide what steps are in the patient’s best interest.

“When you are talking about withdrawal of
care and medical futility, most hospitals have
policies in place, such as having two physicians
who are caring for the patient be in agreement
that the patient’s medical condition is such that
there is no meaningful chance for recovery or the
care is futile, and then notifying risk manage-
ment,” Wesselman says.

An ethics committee or other panel that
includes representatives of the institution, physi-
cians, clergy, risk management and legal, and
perhaps a member of the community (to give an
objective lay voice to the group) may convene,

and the treating physicians present the patient’s
condition, their opinion on his chances of recov-
ery, and what their course of action would be.

“Then we ask ourselves, ‘What would a rea-
sonable person in our community think about
that? Is [withdrawing care] a reasonable choice?’”
Wesselman says. “And then we say ‘yes’ or ‘no.’”

It’s a decision made with the patient’s best
interest in mind, he adds, but involves a risk.
“You’re putting your own values in there. How
do you define ‘best interest’? The goal is to pre-
serve life, but I think a meaningful life.”  ■

CMS says defib coverage
could save thousands
At-risk and arrhythmias patients covered

Adecision by the Centers for Medicare &
Medicaid Services (CMS) to expand Medicare

coverage of costly implantable cardioverter defibril-
lators (ICDs) will increase the number of Medicare
beneficiaries eligible for an ICD by one-third, to
nearly 500,000, and will require beneficiaries to
release details about their cases to a database shared
by hospitals.

Coronary heart disease is the single most com-
mon cause of death in the United States. Sudden
death, frequently from heart arrhythmias, is esti-
mated to account for approximately 50% of all
coronary heart disease deaths. An ICD delivers
an electrical shock when a life-threatening
arrhythmia is detected.

CMS expects to provide this therapy to at least
25,000 additional patients in the first year of cov-
erage, potentially saving up to 2,500 lives, the
agency said when the expanded coverage was
announced in late January.

“Our expanded coverage for devices to prevent
sudden death in people with heart disease will
save thousands of lives each year and improve the
quality of life for America’s seniors,” CMS admin-
istrator Mark B. McClellan, MD, PhD, said in
announcing the change. “By increasing the use of
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defibrillators, we are striking a blow against the
leading cause of death among older Americans.”

Medicare has covered ICDs for patients who
already had suffered possibly fatal heart rhythms.
CMS expanded the coverage to those who are at
risk of potentially fatal arrhythmias, but haven’t
suffered them yet.

The new coverage and its terms, which could
cost $2 billion over five years, became effective at
the end of January, McClellan reported.

As part of the coverage decision, CMS will
require the submission of specific demographic,
clinical, provider, and device data into a data reg-
istry at the time of the procedure. This process will
ensure that patients are receiving high-quality,
medically necessary care, and will also provide
valuable new information about the optimal use of
ICDs. The ICD Abstraction Tool is available on the
Quality Network Exchange (QNET), a system that
hospitals currently use to abstract and send quality
measures to CMS.

“It’s done in a way that preserves patient confi-
dentiality,” said McClellan. These data, he added,
could help the medical community determine
who is most helped by the device.

CMS is working with cardiology specialty soci-
eties, product manufacturers, health plans, and
experts from the clinical community to develop a
follow-on registry that will continue to collect the
important data the QNET registry has collected
as well as other data that will answer additional
important questions on the use of ICDs.

Leaders from the ICD industry also have agreed
to support additional studies that will address
some of the remaining questions on the optimal
use of ICDs, including identification of patient
populations that benefit most from ICDs, said
McClelland.

The expanded ICD coverage was prompted by
results of the Sudden Cardiac Death in Heart
Failure Trial (SCD-HeFT), sponsored by the
National Heart, Lung, and Blood Institute. It is a
prospective, randomized trial to compare the effec-
tiveness of medication, implantable defibrillators,
and placebo on survival in patients with heart fail-
ure. The results were published in the New England
Journal of Medicine in January.1

Based on the clinical trial results, the decision
provides coverage for the population studied in
the trial, including patients with heart failure and
poor function of their left ventricle. In addition,
the new data from this trial, in combination with
data from all previous ICD trials, showed patients
with a certain finding on electrocardiograms also

may derive a small but measurable, significant
benefit from having an ICD, McClellan said.

CMS also announced it would expand coverage
on ultrasound stimulation for fractures that are not
healing properly when the provider and patients
are participating in a clinical trial approved by
Medicare.

Ultrasound stimulation has been covered for
Medicare beneficiaries with nonhealing fractures
since 2000. The proposed coverage expansion
would remove a requirement that surgery must
have failed before ultrasound treatment would 
be covered, but only if the patient is enrolled in a
prospective, comparative clinical trial with the
goals of monitoring, evaluating, and improving
clinical outcomes.
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Wristbands raise worries
at some hospitals
Bright wristbands could be confused 

The Lance Armstrong Foundation, which funds
programs that assist people living with cancer,

has become known for its bright yellow elastic
LIVESTRONG wristbands. But the Morton Plant
Mease Health Care hospitals in Florida recently
voiced concerns that the LIVESTRONG bracelet
on a patient’s arm could be confused with the yel-
low plastic bracelets the hospitals use to indicate a
patient has opted for do-not-resuscitate status.

Morton Plant Mease administrators released a
statement in January reassuring the public that no
mix-ups had occurred, but cautioned that patients
might want to remove the LIVESTRONG bands
or cover them with white tape should they come
to the hospital, just in case. The hospital bracelets
are made of plastic, while the Armstrong bracelets
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are elastic bands.
The Armstrong Foundation was not providing

comment on the issue of the potential for mix-up,
but foundation spokeswoman Michelle Milford
says the publicity “needlessly scared LIVESTRONG
wristband wearers.”

“It is a small controversy, but we have received
several e-mails about it, nonetheless,” she explains.

The Armstrong Foundation has sold more than
30 million of the $1 wristbands. Lance Armstrong
fans are aware yellow is the color of the leader’s
jersey during the Tour de France bicycle race, and
many cancer patients draw inspiration from the
personal cancer battle he waged a few years ago.

The Morton Plant Pease hospitals emphasized
their support for the Lance Armstrong Foundation
while advising their communities about the hospi-
tals’ use of the same color wristbands.

A rainbow of colors

The LIVESTRONG bands have spawned dozens
of emulators, touting charities, political causes (such
as tort reform), or just making fashion statements.
The wristbands can be found in every color of the
rainbow — including rainbow-colored bands.

Because a good idea bears repeating, other hos-
pitals besides the Morton Plant Pease hospitals
use colored wristbands to indicate allergies, phys-
ical conditions, and do-not-resuscitate status,
among others.  ■
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CCMMEE  IInnssttrruuccttiioonnss//QQuueessttiioonnss

Physicians participate in this continuing medical edu-
cation program by reading the issue, using the pro-

vided references for further research, and studying the
questions at the end of the issue. Participants should
select what they believe to be the correct answers,
then refer to the list of correct answers to test their
knowledge. 

To clarify confusion surrounding any questions
answered incorrectly, please consult the source mate-
rial. After completing this activity, you must complete
the evaluation form provided at the end of each
semester and return it in the reply envelope provided to
receive a certificate of completion. When your evalua-
tion is received, a certificate will be mailed to you.  

9. The Sorry Works! coalition advocates which of the
following actions when a hospital experiences a
bad outcome possibly related to a medical error?
A. An immediate cash offer to the family or 

patient
B. An immediate investigation into the cause of 

the bad outcome
C. A full disclosure to the patient or family of the 

investigation results
D. Both B and C

10. Which of the following did Tobacco Free Nurses
Initiative research NOT reveal about nurses who
smoke?
A. Many nurses who smoke are plagued by guilt.
B. Some nurses who smoke say they are less 

likely to try to get patients to quit smoking.
C. Nurses did not report any negative workplace 

issues related to their smoking.
D. Nurses sometimes are not comfortable attend-

ing public smoking cessation programs.

11. Community standards frequently are taken into
consideration when deciding whether to withdraw
treatment in a patient who has no legal surrogate.
A. True
B. False

12. According to medical anthropologist Barbara
Koenig, RN, PhD, failures in the delivery of pallia-
tive or end-of-life care often are seen first:
A. In affluent, white populations.
B. In minority populations.
C. Consistently in all populations.
D. During epidemics.

Answers: 9-D; 10-C; 11-A; 12-B.
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