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Hurricane shows faults in hospital 
planning and potential liability
Warning: Your disaster plan may not work when it matters most

[Editor’s note: This month’s issue includes a special report on the risk manage-
ment issues revealed by the experience of health care providers involved in Hurricane
Katrina. Some of the key issues involve administrative liability, credentialing, and
the need for realistic, practical disaster planning. Next month’s Healthcare Risk
Management will include more coverage of the lessons from Hurricane Katrina,
including the liability risks of sending crews to work in a disaster zone.]

Risk managers will reap lessons from the experience of health care
providers in the Gulf Coast for years to come, but one of the most
apparent lessons from Hurricane Katrina should send you rushing

to reassess your organization’s disaster plans. What looks good on paper
may not work at all in the midst of a major crisis in your community,
some hospitals learned, and failing to plan adequately could set your
organization up for tremendous liability in the aftermath of a disaster.

Hospitals in New Orleans were forced to evacuate as floodwaters rose,
and others stayed open only to find themselves waiting for help far longer
than they ever expected they would have to during an emergency. Some
hospitals were besieged by looters, and most had to make do with dwin-
dling supplies and failing power supplies.

Warner L. Thomas, president and chief operating officer of the
Ochsner Clinic Foundation, saw it all firsthand. The Ochsner main cam-
pus, which includes the hospital and clinic, are in Jefferson Parish, LA,
just miles from downtown New Orleans. Ochsner was one of the few
hospitals that remained open throughout the hurricane and its aftermath,
and Thomas tells Healthcare Risk Management that good planning and exe-
cution were the reasons.

Eight other hospitals in the community closed their doors. Ochsner
fared better than some hospitals in the city because it is on somewhat
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higher ground, but Thomas says the hospital had
planned well for surviving a hurricane.

Their focus, as they saw the storm coming, was
to go through all the steps they had planned and
drilled, he says. “We ordered additional supplies
[food, medical supplies, and fuel] and backup gen-
erators, in addition to the ones we always have on
hand,” he recalls. “All of the things we had planned
long before helped us keep our operations going.”

Thomas explains that the hospital transferred
some critically ill patients, but did not have to
evacuate. Memorial Herman in Houston airlifted

some patients to its facility, and the University of
Alabama airlifted others. About 40 patients were
moved from the other Ochsner facility in New
Orleans to the main campus, so about 400 patients
were there during the disaster.

When the area began to flood, Ochsner was
ready to implement the part of its disaster plan that
called for “vertical evacuation,” which means mov-
ing patients, personnel, and supplies up higher in
the 11-story building. The floodwaters eventually
came up to the doors of the hospital but no further.

The hospital relied on its own armed security
guards and did not experience any violence,
Thomas reports. The hospital’s e-mail connection
stayed up, and phone lines could sometimes dial
out. Ochsner was able to contact a sister facility in
Baton Rouge, which then relayed any messages
requesting aid. The hospital was one of the few in
the area that still had ground access, because it
was on high ground. 

“I don’t know how much you can plan for every-
thing in a situation like this, but I guess we planned
as much we could,” Thomas says. “A huge thing for
us was that we had people in all the key areas who
could think on their feet and not lose their cool.
That’s probably the best thing you can do.”

Thomas cites these elements that helped Ochsner
stay operational in the face of Hurricane Katrina:

• As part of their planning, hospital leaders
consulted their counterparts at other facilities
that had been through hurricanes recently. By
talking one on one, they learned about several
small things they had not considered before, such
as the need for portable toilets in the event power
and water supplies were interrupted.

• The hospital recently built a retaining wall
around its emergency generator last year, which
guaranteed that the hospital could sustain at least
8 feet of floodwater before losing the emergency
power supply.

• Hospital leaders were highly visible during
the crisis. They lent a hand on the floors and
fielded questions and requests. Thomas and other
executives also met frequently with physician
leaders and others every day to keep the staff
abreast of fast-changing developments.

Despite weathering the hurricane fairly well,
Thomas says Ochsner already is noting the lessons
learned. Even with the retaining wall around the
generator, Ochsner leaders were worried that the
floodwaters could rise and drown the equipment.
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To make that even less likely in the next flood, the
hospital is planning to move the generator and
critical switching equipment to a higher location
on the hospital campus. “We realized how impor-
tant it is not only to have an emergency power
supply, but to protect it,” he says. 

That kind of independence is what can make the
difference in whether your facility survives a disas-
ter, says Fred Roll, CHPA-F, CPP, president of the
International Association for Healthcare Security
and Safety in Glendale Heights, IL. Hospitals man-
agers — and everyone else — in New Orleans
found out that they could not rely on outside agen-
cies and local authorities to help. They may be busy
with everything else going on in the community, or
worse, they may just be inept.

“When I review disaster plans for hospitals,
there’s often a page that says that if things get really
bad they will call the city and the city will send over
a bunch of buses to evacuate the hospital,” he says.
“I tell them that’s OK for the first preliminary plan,
but what are you going to do if those buses don’t
come?” 

Cross-training can be one solution to evacua-
tion and security needs during a crisis, he says.
Facilities can cross train their emergency medical
technicians, maintenance staff, and other staff to
perform limited security functions, for instance,
so that the dedicated security personnel can han-
dle the most serious situations.

The big lesson from Hurricane Katrina should be
that disaster plans are not just a required precau-
tion that you can compile, put in a nice binder on
the shelf, and then forget about, says Cheryl
Camin, JD, is an attorney with the Dallas law firm
of Gardere Wynne who works closely with health
care providers in disaster planning and other
issues. Even if you will never be in the path of a
hurricane, she says, something equally disastrous
could befall nearly every health care facility in the
United States. Whether it is a flood, tornado, bliz-
zard, earthquake, pandemic, civil unrest, or terror-
ist attack, risk managers should ensure that their
organizations have practical and thorough disaster
plans that have been well tested.

Camin specifically cautions against relying on an
off-the-shelf, generic hospital disaster plan that you
can buy from a consulting company. Those can be
good starting points, but real disaster planning
requires more than just plugging your hospital’s
name into an all-purpose document. 

“There are so many reasons to do it right, but 
if you as the risk manager need one more bit of
ammunition to take to the CEO who doesn’t want
do spend money on a big drill, tell them that there
won’t be any more excuses after what happened in
New Orleans,” she says. “This caught a lot of peo-
ple by surprise, but it’s going to be harder next time
to say that you didn’t know what could go wrong.
We do know now, and that creates a duty to act.”  ■

Disasters rarely happen as
planned, use realistic tests

The New Orleans experience should make risk
managers aware that disasters rarely unfold the

way you expected them to in all those planning
sessions. If your plan for a major fire at your hospi-
tal involves moving patients to another facility
down the street, what if that facility is out of action
too? If your plan calls for evacuating patients to
another city, what if all the roads are closed?

Security became a key issue for hospitals in 
New Orleans, says Fred Roll, CHPA-F, CPP, presi-
dent of the International Association for Healthcare
Security and Safety (IAHSS) in Glendale Heights,
IL. As the situation grew dire, Roll received calls
from hospitals in the area asking how they could
get security personnel in place quickly. 

“And they wanted the biggest, baddest, most
heavily armed guards they could find,” he recalls.
“When people are on the rampage, a hospital
becomes a target for a lot of reasons, not the least
of which is your pharmacy.”

Roll notes that many disaster plans include an
agreement with a security company that, in the
event of a crisis, will send security officers in a
hurry. But very few hospitals actually test this
arrangement, he says. 

Also, don’t forget that the security officers are
sometimes off-duty police officers, which means
they will be otherwise engaged during a commu-
nitywide crisis. And even if they are civilians,
don’t expect them all to stay around if everyone
else is evacuating.

Calling the security company during a paper
drill and asking if they can send officers is no
good, Roll says. The company always will say yes.
“But are you willing to have them send those
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officers over and pay whatever it takes to see if
they can do what they’re promising you?”

Also, Roll asks, have you asked the company
how many other hospitals or businesses they
have signed the same agreement with? “They
only have so many officers to send when every-
one wants them at the same time,” he says.  ■

Don’t rely on outside
parties to do what they say

Risk managers may be shocked to realize how
much of their disaster plan relies on other

entities beyond their control, says William Spratt,
JD, a partner with the law firm of Kirkpatrick &
Lockhart in Miami. 

As the former long-term care administrator for
Dade County, FL, Spratt has been through several
hurricanes himself. That experience taught him that
there always is some level of disconnect between
your plan and what actually happens when the cri-
sis comes, and the problems usually occur when
you rely on another organization to help.

He recommends this exercise: Go through your
disaster plan and note how many times it refers
to another organization that will provide aid,
supplies, staffing, or advice. Next, determine how
many times you have tested that arrangement.
The key question, he says, is whether your plan
includes any alternatives when that arrangement
falls through.

Relying on others for transportation and other
aid is inevitable, but Spratt says you should fol-
low up with those partners periodically to con-
firm that they are willing and able to help in the
way you expect.

“It’s not just the equipment; it’s the staffing, as
well,” he says. “That’s a problem in most evacua-
tion scenarios because the people you are relying
on to come to work and help with your crisis may
be at home dealing with their own families. Or
even if they want to come and help you, they
can’t get to you.”

Look at the practicality of a disaster plan in light
of what was learned in Hurricane Katrina, advises
Cheryl Camin, JD, an attorney with the Dallas law
firm of Gardere Wynne who works closely with
health care providers in disaster planning and other

issues. Full-scale drills and role-playing scenarios
may help reveal weak points in a plan that seems
fine on paper until you actually ask the ambulance
company to send 30 rigs for an evacuation.

The Hurricane Katrina experience shows that
vendors may be weak points in any provider’s
disaster planning, she says. Most hospital disas-
ter plans include a heavy reliance on vendors for
critical services that will keep the hospital opera-
tional, but Camin says her contacts at the New
Orleans hospitals found that they could not
always rely on those agreements. They had con-
tracts for lab work, security, and decontamina-
tion, and then when they called on them, the
companies couldn’t do the job, she says. “Either
they were too busy, they were in a crisis them-
selves, or they had left town.” Unfortunately, risk
managers won’t have much cause of action after
being let down like that, she adds.

“The contracts almost always have a clause
that holds them harmless in the event of an act of
God, force majeure, war, anything huge like that,”
Camin explains. “It would be hard to argue that
they should have adhered to the contract even
though the whole city was evacuated.”

Nevertheless, she suspects there may be lawsuits
against vendors who did not fulfill their part of the
deal. Hospitals and other facilities that were left
without critical services may argue that the vendors
knew they were contracting for business during an
emergency and therefore should have had sufficient
arrangements. Camin also expects lawsuits filed by
patients and family members who were inconve-
nienced, or worse, by the evacuation or the substan-
dard care at hospitals after the storm. Most of those
lawsuits will be frivolous and easily defended, she
says.

The weeks after the hurricane may yield more
serious lawsuits, as volunteers, vendors, and oth-
ers enter health care facilities to help them recover
and inevitably, some of them will be injured or fall
ill from the toxic flood waters. “With cleanup ser-
vices, utility repair, everything, you’re probably
going to get a lot of new, relatively inexperienced
people in there because there just aren’t enough
people to do the job,” Camin says. “That means
injuries on your property, and it also means you
may be getting a level of work that you normally
would not accept in terms of quality and safety.”

Risk managers should lead the way in investi-
gating how their own facilities responded to the

124 HEALTHCARE RISK MANAGEMENT ® / November 2005

Special Report: Lessons from Hurricane Katrina



disaster, Spratt says. One area that concerns him 
is the manner in which patients were discharged
from hospitals as the hurricane approached. Most
hospital disaster plans call for the immediate dis-
charge of all patients who can be sent home safely,
but Spratt says he worries that in the haste to get
patients out, discharge procedures may not have
been followed.

Discharging patients without proper home care
instructions, medications, medical equipment, or
other arrangements could jeopardize their safety
and expose the facility to liability, he says. 

Spratt cautions that, aside from any regulatory
penalties or criminal charges, health care providers
can be held civilly liable for failing to prepare and
respond adequately. There is a civil cause of action
for both negligence and negligence per se, the lat-
ter being a clear-cut case in which the provider
does not comply with a statute, law, or regulation
that was in place to prevent harm. If the plaintiff
can prove negligence per se, there is no need to
prove that your breached a standard of care.

For disaster planning, Spratt says a hospital
could be found guilty of negligence per se if it did
not comply with regulations requiring a plan that
is detailed, well thought out, and includes back-
ups and contingency plans. The nature of the dis-
aster has some impact on how much you can be
held liable for deficiencies, he says. The more you
can foresee the type of disaster that can strike
your community, the more you are expected to
plan thoroughly for that scenario.

In New Orleans, some hospitals’ plans contem-
plated that they would be running on generators,
but the plan didn’t count on the first floor being
flooded and the generators underwater,” Spratt
says. “You have to have a multilayered plan that
says, “If this happens, we respond this way,’”
Spratt says. “And then if this happens too, we’ll
respond this way, and so on.”  ■

Administrative liability may
be problem after disaster

Hurricane Katrina exposed questions of profes-
sional liability for facilities and individual

providers, either for failing to have a disaster plan
in effect or failure to properly implement the plan,

says Donna Klein, JD, of the law firm McGlinchey
Stafford in New Orleans. 

Those failures might give rise to claims of
administrative liability that might not fall under
professional liability policies, says Klein, a lead-
ing health care attorney who represents several
hospitals in the New Orleans area. She advised
the governor of Louisiana on health care policy 
in the wake of the hurricane.

Credentialing became an immediate risk man-
agement issue after the hurricane, she reports. With
all state offices based in New Orleans unavailable
after the storm, health care providers had no way
to confirm credentials of anyone offering to help
provide medical care. In many cases, providers had
to take people’s word for their credentials and let
them provide care, but Klein says the problem
illustrated a common failing in disaster planning.

“You need to include a fall-back position if you
get people applying from out of state or who
weren’t on your medical staff before. If your state
boards of nursing and medical examining are out
of commission, you need a way to check people
out,” she says. “In our state, the governor sus-
pended the licensure requirement for out-of-state
doctors and said you should get a copy of their
license and a photo ID.”

Louisiana also announced that physicians offer-
ing to help in the disaster would be considered
agents of the state and therefore covered under its
insurance program for state employees.  ■

Liability depends on
planning, executing plans

In assessing liability for any injury or loss of life
during an evacuation, a key question will be

whether the organization followed instructions
from the local authorities, says Kevin Lyles, JD, an
attorney with the law firm Jones Day in Columbus,
OH. Lyles co-chairs Jones Day’s health care practice
and oversees the firm’s privacy practice. 

“If they started an evacuation when they were
told to, I think it’s going to be hard to say that
they didn’t evacuate soon enough, and therefore
people died,” he says. 

Hospitals are responsible for having evacua-
tion plans and executing them, but they generally
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rely on the local authorities to tell them when
evacuation is necessary, Lyles adds. “I think you
have a good excuse if you followed the authori-
ties’ advice and did what they said, when they
said to do it.” 

Juries probably will not be sympathetic to a
plaintiff claiming injury during the evacuation,
he says, because they understand that a hospital
evacuation always is a difficult and dangerous
endeavor. A jury is not going to automatically
assume that a loss of life during an evacuation is
evidence of liability, he says. 

“There will be lawsuits and there will be settle-
ments, maybe even some verdicts, but I don’t
expect a lot of lawsuits emerging from the evacu-
ation efforts in New Orleans,” Lyles says. “I think
people are going to realize we were all in this
together, and unfortunately some people lost
their lives as we were trying to do the best we
could to protect them.”

He notes that the situation is very different if a
health care organization did not adequately plan
for a disaster or evacuation, or did not execute its
plan effectively. That’s completely different from
a situation in which the hospital planned well,
responded in good faith, and still suffered losses,
Lyles says. 

Nursing home deaths bring criminal charges

One such example might the St. Rita’s nursing
home outside of New Orleans. Deborah Gordon,
JD, a partner with the law firm of Seyfarth Shaw
in Chicago, says the story of St. Rita’s is shaping
up as a good example of how to create the most
liability for your organization. Initial reports indi-
cate that the facility had evacuation plans that
satisfied all regulatory requirements, but local
authorities report that the owners never imple-
mented them. 

Parish coroner Bryan Bertucci, MD, released 
a statement saying the owners of the privately
owned nursing home had the required evacuation
plan: Ambulances and school buses would ferry
the elderly residents, about 60 of them, to safer
ground. The facility also had a generator and other
emergency supplies. Bertucci says officials called
the home several times inquiring about whether it
was being evacuated and even offered two buses
and drivers, but the owners reportedly said no.

Some 20 or so residents were rescued by

passersby as the water quickly rose. But after the
flooding, rescuers found a nightmarish scene in
the nursing home: 34 bodies and evidence that the
helpless residents had drowned as the water rose
to the ceiling, some of them floating up to the ceil-
ing on their mattresses before finally succumbing. 

Though initial reports indicated the owners
simply abandoned the residents, later reports
suggest the owners may have been well inten-
tioned but made a grave mistake in deciding not
to evacuate despite having plans and the means
to do so. Bertucci says the owners, Salvador and
Mable Mangano, were known for operating a
high-quality nursing home in the working-class
suburb and they apparently thought they could
ride out the storm. Despite having an evacuation
plan and available transportation, the owners
might have worried that transporting the frail
patients would cause the deaths of several.

The owners of St. Rita’s were charged with 
34 counts of involuntary manslaughter in the
deaths. James A. Cobb, JD, a New Orleans lawyer
representing the Manganos, did not return calls
from Healthcare Risk Management seeking comment.

In terms of your potential liability, it’s almost
worse to have elaborate plans and never put them
in place than it is to never have a plan, Gordon
says. “Clearly, they had a plan in place and it didn’t
get done when the time came,” she says. “Any
plaintiff’s attorney is going to hold that plan up in
court and say, ‘Here’s what they should have done;
and because they didn’t, these people died.’”

It appears that the nursing home owners violated
the most important rule regarding emergency pre-
paredness, says Linda Ross, JD, partner at Detroit-
based Honigman Miller, who counsels health care
facilities on regulatory matters, including disaster
planning. The most important rule is to actually
carry out your plans when the time comes, she says.

“I have to think that there is going to be some
serious liability there,” Ross says. “We don’t
know exactly what happened, but if they just left
patients in their beds and jumped ship, a court is
going to say that a reasonable person would have
done something else.”

If the owners of St. Rita’s are found guilty of
criminal conduct or an egregious case of negli-
gence, the facility’s insurance probably will not
cover any civil lawsuits arising from the incident,
Gordon says. 

Donna Klein, JD, of the law firm McGlinchey
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Stafford in New Orleans, says that even if the St.
Rita’s experience is an egregious case of neglect
and misconduct, it could serve as a lesson for risk
managers nationwide. If you have an evacuation
plan but don’t execute it or don’t execute it effec-
tively, you may face hundreds of lawsuits as soon
as plaintiff’s lawyers in your community get their
offices open again, she says.

“Family members of the deceased can file
claims alleging either negligent conduct, imple-
menting the professional liability policy or, in
your state, they might be able to allege adminis-
trative negligence or willful misconduct that will
get them around any state limits on negligent
conduct,” Klein says. “Administrative failure to
follow policy can get you into that situation even
if the situation is nothing as egregious as what
apparently happened at St. Rita’s.”

Klein says she expects to see lawsuits claiming
administrative failure as soon as lawsuits can be
filed in New Orleans and the Gulf area. The
governor suspended the one-year statute of limi-
tations on medical malpractice lawsuits after the
storm, she says. 

Klein also notes another unfortunate truth for
risk managers during a disaster: The other non-
disaster related lawsuits don’t stop coming just
because your community is a shambles.

“We’ve had many providers who have been
served with lawsuits during the disaster, claims
that had nothing to do with the storm, just law-
suits filed in the normal course of business,”
Klein says. 

Part of planning needs to be that you have a
way to respond to those claims in the same way
you would normally, she says. “Risk managers
ought to make sure you can contact your insurer
or your counsel, no matter what else is going on,
so you don’t get a default judgment on those
other lawsuits.”  ■

JCAHO issues guide to help
with disaster planning

Responding to the dilemmas faced by hospitals
hit by Hurricane Katrina, the Joint Commission

on Accreditation of Healthcare Organizations has
issued a step-by-step guide called “Standing

Together: An Emergency Planning Guide for
America’s Communities.”

The guide is intended to help small, rural, and
suburban communities to prepare for and suc-
cessfully respond to major local and regional
emergencies — whether they be hurricanes,
floods, terrorist attacks, major infectious out-
breaks, hazardous materials spills, or other
catastrophic occurrences, says Joint Commis-
sion president Dennis S. O’Leary, MD. 

“The devastation of Hurricane Katrina is an 
all-too-recent and stark reminder of the need to
anticipate and plan for mass casualty disasters,”
O’Leary said when releasing the new guide.
“Communities need to grasp the reality that they
may well be largely on their own for several days
following a major disaster.”

The planning guide is the culmination of a 
two-year project funded by the Illinois Depart-
ment of Public Health, the Maryland Institute of
Emergency Medical Services Systems, and the
National Center for Emergency Preparedness at
Columbia University. The centerpiece of the project
involved the convening of two expert roundtable
sessions in May and October 2004 to identify chal-
lenges, solutions, and recommendations. The
national 43-member panel included representatives
of federal, state, and local agencies; frontline emer-
gency responders; emergency preparedness plan-
ners; and public health and hospital community
leaders, among others.

The comprehensive planning guide provides
13 essential steps that local government and pub-
lic health leaders can use to establish an effective
community-based emergency management plan-
ning and response process.

The guide is available on-line at www.jcaho.org/
news+room/press+kits/ems/planning_guide.
pdf. ■

Best practices checklist
may be used in court

For any claims arising after an evacuation or
disaster involving your organization, the key

issue may be whether you prepared as well as
you should have and then executed your plan
effectively. To determine that, experts say courts
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may rely on the “Emergency Preparedness,
Response and Recovery Checklist: Beyond 
the Emergency Management Plan” issued in
December 2004 by the American Health Lawyers
Association (AHLA) in Washington, DC.

The checklist is intended to help hospitals iden-
tify the key legal and operational issues arising in
the event of a public health crisis, environmental
disaster, or terrorist threat. In particular, the check-
list is intended to help hospitals and other health
care providers put their emergency management
plans into actual practice, rather than just a writ-
ten, hypothetical plan. (Access and download the
checklist at www.healthlawyers.org/Checklist.)

The checklist is organized around the tradi-
tional Incident Command Structure (ICS) that
provides a scalable approach to emergency man-
agement and is familiar to health care profes-
sionals. The ICS identifies key roles within an
organization, including responsibility for each
role and assignment of individuals and resources
to those roles based on availability during an
emergency. Overall authority and responsibility
for operations are assigned to an incident com-
mander. The incident commander oversees four
sections: operations, planning, logistics, and
finance. Although each section has its own chief,
the incident commander is responsible for the
emergency management plan and must ensure
that hospital personnel and medical staff know: 

• what constitutes a disaster that could trigger
the implementation of the emergency management
plan; 

• what code is called to announce the disaster; 
• where the staff is to report after an emergency

is declared; 
• how staff attendance will be reported; 
• the role and skills of staff members and how

they may contribute to the coordination of an
emergency response; 

• how to develop family emergency plans so
that medical staff members can be confident of
their families’ safety while they fulfill their obliga-
tions to respond during an emergency situation.

The 43-page checklist encourages hospitals and
health care providers to engage in four phases of
preparedness: preparation, mitigation, response,
and recovery. Some of the issues discussed include: 

• chain of command;
• responsibilities of each employee;
• legal and logistical concerns when isolation

is required;
• patient diversion and the Emergency

Medical Treatment and Labor Act (EMTALA);
• patient tracking and placement;
• reporting requirements imposed by each

state and the federal government;
• personnel issues, including ensuring that

workers are safeguarded;
• the interplay of federal and state labor and

discrimination laws in the event of an emergency;
• compensation and fiscal liability issues;
• credentialing, including granting disaster

privileges to permit outside medical personnel 
to assist regular staff during an emergency;

• corporate governance, including chain of
succession;

• backup of information technology in the
event of an emergency;

• vendor contacting to ensure responsibility of
vendors is clear;

• financial considerations to plan for the orga-
nization’s continued financial health. 

Finally, the checklist states that a hospital or other
health care providers should choose a command
center. In choosing a location, the institution should
consider what types of emergencies the institution
will need to respond to so that the center is located
in an easily accessible location that is close to the
response but not so close as to risk interfering with
it. Hospitals also are advised to determine whether
the command center is serviced by emergency gen-
erators, whether it is properly equipped and sup-
plied, and whether it is movable if necessary.

Courts will not be dissuaded by the fact that the
AHLA checklist is not a legal or accrediting require-
ment, says Deborah Gordon, JD, a partner with
Seyfarth Shaw in Chicago. “The checklist could be
viewed as a set of ‘best practices’ guidelines. If a
hospital in the affected area was not compliant with
either state law requirements or accreditation enti-
ties’ requirements, clearly they will have potential
liability. But I also would argue that if they did not
also adopt the AHLA’s emergency preparedness
checklist, there is potential liability.”

Health care providers have a duty not just to
comply with the appropriate local, state, and
federal requirements for emergency preparedness,
but also to keep up with the rest of the industry,
says Karen Harris, JD, also a health care attorney
with Seyfarth Shaw. The checklist represents a col-
lection of best practices in the industry, so it is not
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‘I’m sorry’ laws vary,
require physicians’ finesse 

Not all “I’m sorry” laws offer the same level of
protection for health care providers, notes a

health care attorney who has studied the laws in
several states. Risk managers should be familiar
with their own state laws before they advise physi-
cians about how much protection the legislation
can offer. 

Risk managers can rely on “I’m sorry” laws to
assure physicians that they can express sympathy
and regret without increasing their liability risk,
says Linda Stimmel, JD, partner and cofounder
of Stewart & Stimmel in Dallas and a medical
malpractice litigator. Beyond that assurance, the
individual state law can determine what else the
physician might say.

Seventeen states have passed “I’m sorry” laws
recently. (See the list on p. 130.) Most of these new
laws are really just a clarification of regular evi-
dence rules to publicize to health care providers
that they need not be afraid to show compassion
for patients in fear they may become plaintiffs,
Stimmel says. She recently reviewed a number 
of “I’m sorry” laws in various states for a risk
manager client, and she says they actually don’t
break any new legal ground.

California and Colorado, however, have gone a
step further and enacted laws that say the physi-
cian openly can state to the patient that he or she
did something wrong and that statement still
can’t be used in court. Arizona and Georgia also
say that statements of “fault and error” can’t be
used against the physician in court, a somewhat
weaker statement but still achieving essentially
the same thing.

“That’s pretty extreme. Most states don’t go
that far,” Stimmel says. “The majority of states
talk about expressing sympathy and acts of
benevolence, saying those can’t be used against

you in court.”
Stimmel urges caution for all risk managers, no

matter the wording of your state’s law. She says 
a too-hasty admission of guilt by the doctor can
inflame a situation and might be based on faulty
information. She has seen cases in which the doc-
tor, suffering pangs of guilt after a bad outcome,
immediately offered explanations such as “I must
have nicked the bowel.” However, a subsequent
investigation revealed that the surgeon actually
did not err and the outcome was traced to some-
thing completely different.

“But by then, you’ve created an impression
with the patient that you screwed up and it’s
your fault,” Stimmel says. “That’s hard to get out
of their head even if you bring them facts to the
contrary.” You don’t want “I’m sorry” laws to
encourage physicians to start talking too much
and too early, she adds. 

People have come to realize over the years that
perhaps silence isn’t golden, says Joseph Feltes,
JD, an attorney with Buckingham Doolittle, a law
firm in Akron, OH. 

“We’re learning that the breakdown in commu-
nication is a large factor in whether a lawsuit is
filed and, if it is, the reluctance to settle,” he says.
“Apologizing to the patient or the family can
determine the future outcome, but you still want
to give some thought to how you go about it.”

Risk managers should provide physicians with
some guidance on how to use the “I’m sorry” laws
in their states, Feltes says. It’s not enough to just tell
them that the laws allow them to apologize because
the laws vary, Feltes says. There still is a right and
wrong way to express sympathy, he adds. 

Feltes suggests that risk managers take the lead
in promoting apologies that are consistent with
their state law. There will be a learning curve, he
says. It is not wise to simply state that as of a cer-
tain date you are adopting a policy of apologies
and trust physicians to carry out that policy.

“I have the greatest respect for physicians, but
if risk managers don’t guide them, they may go
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farfetched to think that courts will see it as the
expected level of compliance for health care
providers, she adds. 

Linda Ross, JD, partner at Detroit-based
Honigman Miller, also endorses the idea that the
AHLA checklist is becoming the de facto stan-
dard of care for disaster planning. The informa-
tion in those guidelines could serve as a template
for courts to determine whether a health care
organization did all that it should have to prepare

for an emergency, she says. 
It’s not that courts are going to hold you

responsible for every possible thing that would
have been a good idea in retrospect, Ross says. 

“It’s all about what was reasonable and what
was considered the gold standard in terms of plan-
ning for these events,” she says. “When they go
looking for some consensus on what health care
providers should do, I think they’re going to turn
to the AHLA checklist.”  ■



out on some sort of independent frolic and say 
all sorts of things,” he says. “They may have the
right intentions, but it’s a big mistake if you don’t
make a coordinated effort.”

The program should teach physicians what they
can and can’t say. For instance, the laws are not a
license to point fingers at other physicians or staff.
Feltes suggests putting together an interdisciplinary
team to help educate physicians and staff.

Ohio’s new “I’m sorry” law says that “all state-
ments, affirmations, gestures, or conduct expressing
apology, sympathy, commiseration, condolence,
compassion, or a general sense of benevolence” to
be inadmissible. When considering how to interpret
such phrasing in a law, Feltes says common sense
will get you a long way. But he adds that it is help-
ful to keep these guidelines in mind:

1. Physicians should take the initiative in con-
tacting the patient or family, sooner rather than
later. The longer a physician waits, the more
uncaring and evasive he or she may be perceived
as being. Time allows feelings to fester and anger
to mount and harden. 

2. Physicians need to calm their emotions, have
a good understanding of what happened, and not
speculate or jump to conclusions before meeting
with the patient or family.

3. Physicians should be factual, candid, sincere,
and forthcoming in explaining what happened
and answering questions.

4. It is not necessary for physicians to “fall on
their sword” by accepting responsibility or blame
when they did not make a mistake.

5. Apologizing or expressing condolences
should not turn into finger-pointing at others.

6. Sometimes the only thing necessary and
appropriate to say is something like: “I’m sorry
about your loss. Your husband was a good man.”
Expressions of sympathy do not equate to admis-
sions of wrongdoing.

7. If the physician has any questions, doubts,
or concerns about meeting with a patient/family,
or what to say or not say, encourage the physician
to contact the risk manager or legal counsel.

(For more information on “I'm sorry” laws,
see “Saying ‘I’m sorry’ is starting to pay off with
reduced lawsuits and legal costs, Healthcare
Risk Management, October 2005, p. 109.) ■

Record slips and trips, not
just falls, for best results

Question: What is the best way to define a
“fall” for the purposes of data collection and edu-
cating our staff about fall prevention strategies?
Is it a fall if the patient slips but a staff member
catches him before he actually falls? This seems
important to keeping accurate records, and we’re
not sure what to tell staff about how to record
and report those incidents.

Answer: It is indeed important to classify such
incidents correctly, says Jim Sheridan, senior risk
control consultant with PMA Insurance Group in
Blue Bell, PA. However, the question is not just
whether it was a fall or not. Rather, you should
record exactly what the incident was: a slip or a
trip, he says. 

A slip is defined as a lack of traction between
the foot or footwear and the walking surface. A
trip is when the foot collides with an object, caus-
ing a loss of balance. Falls can be the result of a
slip or trip, but not all slips and trips result in a
fall, Sheridan notes.

“So, if a patient slips but is caught before hitting
the ground, that should be reported as a slip but
not necessarily a fall,” he says. “You actually need
to differentiate between all three when you’re
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States with ‘I’m Sorry’ Laws
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■ Exercise caution when
sending crews to help 

■■  How to integrate 
a culture of safety

■ Best methods 
for EMTALA inservices

COMING IN FUTURE MONTHS



collecting data instead of just collecting a raw
number of falls. If you have a broad category
called ‘slips and falls,’ then you’re not getting the
kind of specific data that let you drill down to the
causes and potential solutions.”

Accurate reporting will require education of
staff in the difference between the three categories,
Sheridan says.  ■

Group: Mandatory flu shots 
not justified in health care

Anational worker safety group says that
mandatory flu shots are not justified for

health care workers.
In a new position statement, the American

College of Occupational and Environmental
Medicine (ACOEM) in Elk Grove Village, IL, says
that the use of declination statements should not
be used because there is “no evidence to suggest
that such programs will increase compliance.”
(Editor’s note: The full position statement can be
found on-line at www.acoem.org/guidelines/
article.asp?ID=86.)

The statement — Influenza Control Programs for
Healthcare Workers — applies to seasonal influenza,
and ACOEM notes that it is not necessarily appro-
priate during a major antigenic shift in the virus
that results in a pandemic situation. 

Mandatory flu shots are not justified because 
the vaccine itself is variably effective, says William
Buchta, MD, MPH, FACOEM, chair of ACOEM’s
Medical Center Occupational Health Section and
author of the paper. In addition, vaccination does
not preclude the need for other controls and a
coercive program has the potential to harm the
employer-employee relationship, he adds. In addi-
tion, the ACOEM points out that “given the ubiqui-
tous nature of influenza in the community, patients
will continue to be exposed to influenza through
family members and friends regardless of the vacci-
nation status of their health care workers, with
whom they have much less intimate contact.”

ACOEM endorses a multifaceted influenza con-
trol program in health care facilities and encour-
ages health care organizations to provide influenza
vaccine and/or prophylactic medication at no
expense to employees. The group notes that
policies requiring mandatory compliance with
employee vaccination or prophylactic medication
have been successfully challenged in Canada.
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CCEE  QQuueessttiioonnss

Nurses participate in this continuing education program
by reading the issue, using the provided references

for further research, and studying the questions at the end
of the issue. Participants should select what they believe
to be the correct answers, then refer to the list of correct
answers to test their knowledge. To clarify confusion sur-
rounding any questions answered incorrectly, please con-
sult the source material. After completing this activity each
semester, you must complete the evaluation form pro-
vided and return it in the reply envelope provided in order
to receive a certificate of completion. When your evalua-
tion is received, a certificate will be mailed to you.

17. What did Warner L. Thomas conclude after his
experience in the Hurricane Katrina aftermath?

A. The 8-foot wall around the emergency generator
was sufficient and need not be improved.

B. The wall was insufficient during the hurricane
aftermath and the loss of the generator caused
most of the hospital’s problems.

C. The wall was unnecessary and was a waste of
resources.

D. The wall was sufficient during the crisis, but the hos-
pital intends to improve protection for the generator.

18. According to Fred Roll, CHPA-F, CPP, how
should you confirm that arrangement with a secu-
rity company will be sufficient during a crisis?

A. Have the vendor sign a written agreement.
B. Call the vendor during a paper drill.
C. Sign an agreement with multiple vendors and

hope one can provide the service.
D. Practice actually calling the vendor during a drill

and be willing to pay to have security officers
deployed as a test.

19. What does Kevin Lyles, JD, say will be the key
determining factor regarding liability in a hospital
evacuation?

A. Whether you evacuated when authorities indi-
cated you should

B. How many people were injured during the process
C. Whether you had patients acknowledge the risk of

evacuation
D. How you obtained permission from patients’ families

20. What does Joseph Feltes, JD, advise regarding
educating physicians about “I’m sorry” laws?

A. No special education is necessary.
B. You should educate physicians about how your

own state’s law works and how to express sym-
pathy with a patient.

C. You should offer education only to new physi-
cians recently granted privileges.

D. Decline any request for education, and refer the
physician to their insurers.

Answers: 17. D; 18. D; 19. A; 20. B.



“Making people sign a statement that they have
declined to receive a flu shot not only impacts the
employer-employee relationship in a negative
way, but diverts resources from activities known
to increase compliance and devotes them to
enforcement of a policy with no proven benefit,”
Buchta says. “Influenza control can be successful
with creative programs that employ the ‘carrot’
rather than the ‘stick’ while still respecting the
rights of both patients and employees.”  ■
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practice.  ■
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News: A change in how trichloroacetic acid
(TCA) was packaged translated to a patient
being seriously burned and disfigured while
undergoing a chemical peel to “touch up” her
face-lift. The physician and pharmacist — in
what was identified as a second incident for
each of them — failed to appreciate the fact that
the TCA had been repackaged and required a
new formula for achieving the correct dosage.
The patient was awarded $500,000, which was
apportioned between the supplier (30%), phar-
macist (40%), and physician (30%). 

Background: The 47-year-old consulted her
plastic surgeon regarding “touch-up” work 
on a prior facelift. The surgeon suggested a
chemical peel, a relatively common procedure
that involved the application of a mixture con-
taining TCA. The patient was told she would
need three to four days to recover. 

The plastic surgeon regularly obtained TCA
from a single pharmacy, which in turn relied
upon getting TCA from a single supplier that
provided the chemical in a 35% solution. 

Unfortunately, in the months prior to the plain-
tiff’s procedure, the supplier switched its mea-
surement of TCA mixtures. It changed from
weight-to-volume measurement to weight-to-
weight measurement. Apparently, the pharmacist
did not appreciate the change and did not adjust
his formula accordingly. The result was that

when the plaintiff underwent her procedure, she
received a much more powerful 54% solution 
of TCA. As a result, she sustained swelling and
burns that required a complex course of treat-
ment, which included steroid injections, laser
treatments, and wearing a silicon bandage on her
face for six months.

Permanent scarring resulted. The plaintiff
claimed that the physician was negligent in using
the “old” formula a second time, as another
patient of the physician’s had suffered from simi-
lar burns prior to her incident. The plaintiff also
faulted the pharmacy for changing the mixture
without appropriately notifying the physician.
She claimed the supplier failed to provide ade-
quate instructions on such a significant change in
packaging. 

The supplier in turn faulted the pharmacist for
not paying attention to the change. The pharma-
cist countered that he relied upon the supplier
and its expertise with the product. With regard
to the first incident, the pharmacist claimed that
once he learned of the injury to the first patient,
he adjusted his formula and advised the physi-
cian to destroy the “old” formula. The physician
claimed that he relied upon the pharmacy to pro-
vide the proper mixtures in the concentrations he
specified.

A $500,000 verdict was awarded to the plain-
tiff. Fault was apportioned 40% to the pharmacy
and 30% each to the physician and the supplier.
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Acid mixture mix-up results in severe facial burns
and $500,000 Kentucky verdict

By Jan J. Gorrie, Esq.
Buchanan Ingersoll PC

Tampa, FL



What this means to you: “As noted in the
Institute for Safe Medication Practices Medication
Safety Alert! Nov. 4, 2004 (volume 9), ‘Labeling,
packaging, and nomenclature issues admit-
tedly play a role in about half of all medication
errors reported to MedWatch, according to Janet
Woodcock, head of the U.S. Food and Drug
Administration, Center for Drug Evaluation and
Research.’ The blame game that was played by
the physician, pharmacist, and supplier in
defending this lawsuit is a classic case in which
no one involved took responsibility for reading
the label,” notes Cheryl Whiteman, RN, MSN,
HCRM, clinical risk manager for Baycare Health
System in Clearwater, FL.

“All three defendants had opportunities to
prevent this injury. First, the supplier could have
notified the pharmacy of the change in concen-
tration of TCA due to their packaging changes,
assuming that the manufacturer had notified the
supplier at the outset. Second, the pharmacist, in
all likelihood, saw a package that appeared to be
unchanged. Without a warning label or notice
from the supplier, the unsuspecting pharmacist
probably assumed that the TCA was no different
than it had been in the past, which resulted in
the incorrect mixture being supplied to the plas-
tic surgeon. Finally, the plastic surgeon may
have been able to defend his position, had
another patient not suffered burns from the mix-
ture previously, as it would appear that the plas-
tic surgeon neglected to have the first incident
investigated, which allowed the second event to
occur,” Whiteman explains.

“Recognizing that labeling, packaging, and
nomenclature are problematic, the facility risk
manager or alternatively physician in this setting
would be charged with educating all staff and
making them aware of these risks. Several publi-
cations provide warnings and information that
should be shared in an ongoing medication safety
forum, as an element of establishing a culture of
safety within the organization. Specifically with
regard to this case, the physician would have per-
haps been well served if staff members had been
more familiar with frequently used medications
and solutions, for it appears that he used TCA on
a routine basis,” notes Whiteman

“When untoward medication events do occur,
the risk manager and health professionals should
be responsible for reporting such via MedWatch
so that warnings continue to be disseminated
among caregivers and patients. While this inci-
dent did not result in the patient’s death, given

the role that the supplier played in the distribu-
tion of a product that is likely FDA-regulated,
this likely falls into a mandatory reporting event
as opposed to voluntary, although voluntary
reporting by consumer and health professionals
is highly encouraged ‘to keep effective drugs and
devices available and on the market.’ Regardless,
health facilities should have procedures in place
for the mandatory reporting process,” Whiteman
adds.

“Interesting to note is that use of TCA as 
a chemical peel is relatively common, and
patients even can order TCA in varying concen-
trations over the Internet and subsequently self-
administer chemical peels. Presumably, the TCA
obtained through these channels is of a concen-
tration that ‘gets the job done,’ whether that be
as advertised removal of fine lines, age spots,
acne scars, ice pick scarring, or hyperpigmenta-
tion, but after the results in this case both to the
patient and monetarily to the three defendants,
it does make one wonder what the warning
labels say and if there are releases involved in
the on-line TCA products, which leads to me
believe that perhaps this patient’s scarring was
rather severe,” notes Whiteman.

Reference

• Kenton County (KY) Circuit Court, Case No. 01-1771. ■
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Healthcare Risk Management
moves to a new location

The on-line home of Healthcare Risk
Management has moved. HRM Online

now can be found on the newly revamped
Thomson American Health Consultants
web site. The old familiar address is the
same: www.hrmnewsletter.com, but the
new location offers access to an expanded
number of on-line resources all in one
place, including the HRM archives, free
subscriber CE testing through TESTweb,
and links to other resources for CE testing.

Come visit your new home on the web
today!  ■



Acid mix-up burns patient, 
results in $500,000 verdict 

News: A young female patient was burned
and suffered nerve damage after trichloroacetic
acid was improperly used instead of acetic 
acid during her colposcopy. She sued for dam-
ages and was awarded $500,000 for pain and
suffering. 

Background: A 24-year-old female patient was
seen by her obstetrician/gynecologist for a sched-
uled, routine checkup colposcopy. During the
procedure, that plaintiff felt a severe burning sen-
sation and began writhing in pain. The procedure
was discontinued, and the
OB/GYN discovered that
instead of acetic acid being
used to swab the plaintiff’s
cervix, trichloroacetic acid
(TCA) had been used. 

The patient claimed that
the medical assistant who
was an employee of the
clinic where the procedure was performed neg-
ligently handed the wrong acid to the treating
physician. Furthermore, she claimed that the
physician was negligent for not double-check-
ing the material being handed to him prior to
its application. She claimed that she suffered
severe vaginal burns and sloughing of her vagi-
nal walls, causing permanent damage to the
nerves inside the vaginal wall and chronic
painful vaginal spasms during intercourse 
due to the practitioner’s errors. 

The OB/GYN successfully argued that he
properly relied upon the medical assistant to
have the appropriate materials for the proce-
dure. The medical assistant averred that the
patient’s injuries were not caused by the appli-
cation of the wrong chemical but were related
to infections and other problems the patient
experienced prior to the incident. 

The jury returned a verdict in favor of the
physician but against the medical assistant and
her employer. The patient received $500,000 in
pain and suffering damages. 

What this means to you: “Care providers
must understand that acids used topically are
medications that pose the same risks as those
administered orally or intravenously. Thus, 
the same care must be given to ensure that the
correct acid in the prescribed concentration is
used to prevent injury. In this case, using TCA
instead of acetic acid was found to cause severe
vaginal burns with long-term consequences 
to the patient,” notes Cheryl Whiteman, RN,
MSN, HCRM, clinical risk manager for Baycare
Health System in Clearwater, FL.

“While the incident took
place in physician’s office
rather than a more regu-
lated outpatient or inpa-
tient facility, someone
should be charged to inves-
tigate the occurrence and
determine if there are ways
to avoid such instances in 

the future. To investigate this event, the risk
manager or other staff member should deter-
mine how solutions are and should be stored.
Safeguards should be implemented to prevent
inappropriate use of potentially caustic solu-
tions. This would include using warning labels
and tall man lettering, where appropriate, to
help differentiate between solutions that may
have look-alike and/or sound-alike names.
Certainly acids or solutions that are not appro-
priate for direct application to the patient
should be removed from the patient care area.
Sometimes it can be as simple as making a deci-
sion to store and/or label materials differently,”
observes Whiteman.

“Just as should be with prescriptions for 
and administration of medications, physician
orders for acids and topical solutions should be
clear, including the proper use of decimals and
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“It is essential that those involved in
the use of acids and solutions under-

stand their role in administration.”

— Cheryl Whiteman, RN, MSN, HCRM



appropriate use of zeroes. Pharmacists should
mix any nonstandard solutions to ensure that
the concentrations are appropriate and calcu-
lated and mixed accurately,” adds Whiteman. 

“As we saw in the last case, TCA may be used
in various topical applications,” she says. (See
“Acid mixture mix-up results in severe facial
burns and $500,000 Kentucky verdict,” p. 1.) 

“In higher concentrations, such as 35%, TCA
regularly is used as a chemical peel. In lower
1% to 5% solutions, TCA may be used an astrin-
gent antiseptic or as an escharotics for venereal
or other warts, and it is also used widely as
protein precipitant. This is probably why the
solution was handy in the OB/GYN’s office;
however, when treating genital warts, it is
important to treat only the wart to avoid irrita-
tion to the surrounding normal tissue, for it is
difficult to control how deeply the acid pene-
trates the skin.”

“While we are not told how strong the TCA
was, given the severity of the burns and fact that
it was stated by the defense that the wrong solu-
tion was used, we can only assume that the con-
centration was high enough to cause damage. As
always, you take the patient how they are, and so
underlying ‘infections and other problems’ the
patient may have been experiencing is no excuse
for poor care, and neither is a particular patient’s
hypersensitivity,” adds Whiteman. 

“It is essential that those involved in the use 
of acids and solutions understand their role in
administration. Policies and procedures should
be established that clearly define who is respon-
sible for verifying the solution; all involved,
including physicians, nurses, assistants, and
technicians, should be educated in regard 

to the policies so that they understand their
responsibilities. This should help in establishing
accountability and prevent the finger-pointing
elicited by the physician and the medical
assistant in defending their positions. Medica-
tion safety is a team effort,” she concludes.

Reference

• Cobb County (GA) State Court, Case No. 99A4764-5. ■

4 Supplement to HEALTHCARE RISK MANAGEMENT ® / November 2005

Use this form to subscribe to Healthcare Risk Management.
❑❑ Yes, sign me up for a one-year subscription, 12 issues, to Healthcare Risk Management for $495 — which includes 18 nursing
contact hours. Offer valid for new subscriptions only and is not transferrable to existing subscriptions.

Name ______________________________________________
Subscriber # (on label) ________________________________
Company ___________________________________________
Address ____________________________________________
City/State/Zip ________________________________________
E-mail______________________________________________

❑ Check enclosed, payable to Thomson American Health
Consultants. 
Charge my: ❑ VISA ❑ MC  ❑ AmEx  ❑ Discover  ❑ Diners Club
Card # ____________________________ Exp Date________
Signature ___________________________________________
Phone_____________________ Fax ____________________
❑ Bill me for $509 ($10 billing fee added)  P.O. # ____________
❑ Please renew my subscription. 
❑ Please sign me up for a new subscription.

5ways to subscribe: MAIL: Thomson American Health Consultants, P.O. Box 105109, Atlanta, GA 30348-5109; CALL: (800) 688-2421 
or (404) 262-5476; FAX: (800) 850-1232 or (404) 262-5525; E-MAIL: ahc.customerservice@thomson.com; or LOG ON to
www.ahcpub.com. Dept. #Q77750

BINDERS AVAILABLE

HEALTHCARE RISK MANAGEMENT
has sturdy plastic binders available if you
would like to store back issues of the
newsletters. To request a binder, please 
e-mail ahc.binders@thomson.com.
Please be sure to include the name of the
newsletter, the subscriber num-
ber, and your full address. 

If you need copies of past issues
or prefer on-line, searchable
access to past issues, go to
www.ahcpub.com/online.
html.

If you have questions or a problem, please
call a customer service representative at
(800) 688-2421.



November 2005 / HIPAA REGULATORY ALERT 1

Regulatory
Alert

Supplement to Healthcare Risk Management and Hospital Access Management

Within days of Hurricane Katrina lashing the
Gulf Coast states, the Department of Health

and Human Services’ (HHS) Office of Civil
Rights (OCR) reminded providers through
mailed notices and news media announcements
that the privacy rule allows patient information
to be shared to assist in disaster relief efforts and
in providing patients the care they need.

The department said providers and health
plans covered by HIPAA’s privacy rule can share
patient information in these ways:

• Treatment. Health care providers can share
patient information as necessary to provide treat-
ment, including sharing information with other
providers such as hospitals and clinics; referring
patients for treatment, including linking patients
with available providers in areas where patients
have relocated; and coordinating patient care
with others, such as emergency relief workers or
others who can help find patients appropriate
services.

• Notification. Health care providers can share
patient information as necessary to identify, locate,
and notify family members, guardians, or anyone
else responsible for an individual’s care. HHS said
providers should get verbal permission from indi-
viduals when possible but may share information
about people who are incapacitated or not avail-
able if it is their judgment that sharing information
is in the patient’s best interest. When necessary, a
hospital may notify the police, news media, or
public at large to the extent necessary to help
locate, identify, or otherwise notify family mem-
bers and others of the location and general condi-
tion of their loved ones. In addition, when a health
care provider is sharing information with disaster
relief organizations that, like the American Red
Cross, are authorized by law or by their charters 
to assist in disaster relief efforts, it isn’t necessary
to obtain a patient’s permission to share the

information if doing so would interfere with the
organization’s ability to respond to the emergency.

• Imminent Danger. Providers can share
patient information with anyone as necessary to
prevent or lessen a serious and imminent threat
to the health and safety of a person or the public,
consistent with applicable law and the provider’s
standards of ethical conduct.

• Facility Directory. Health care facilities
maintaining a directory of patients can tell people
who call or ask about individuals whether the
individual is at the facility, the person’s location
in the facility, and general condition.

HHS also announced a Section 1135 waiver that
covered, among other things, sanctions and penal-
ties arising from noncompliance with three provi-
sions of the HIPAA privacy regulations — 1) the
requirement to obtain a patient’s agreement to
speak with family members or friends or to honor
a patient’s request to opt out of a facility directory;
2) the requirement to distribute a notice of privacy
practices; and 3) a patient’s right to request pri-
vacy restrictions or confidential communications.

In a later bulletin, the department expanded on
its privacy rule compliance guidance for activities
in response to Katrina and also explained how it
would apply enforcement discretion.

The bulletin said in addition to permissible dis-
closures by covered entities, business associates
that are managing such information on behalf of
covered entities may make disclosures to the
extent permitted by their business associate
agreements with the covered entities, as provided
in the privacy rule. Thus, a business associate
agreement may broadly permit the business asso-
ciate to make disclosures the covered entity is
permitted to make, or may otherwise permit the
business associate to make treatment or other dis-
closures as permitted by the privacy rule. If a
business associate agreement does not permit

HHS says HIPAA rules allow Katrina information-sharing
Criteria include imminent danger to patients or the public



such disclosures, the covered entity and business
associate can amend the agreement to permit
them.

Similarly if a business associate uses an agent
to assist in performing its business associate func-
tions, the business associate must ensure that the
agent agrees to the privacy restrictions and condi-
tions that apply to the business associate. The
agreement between a business associate and its
agent may also broadly permit the agent to make
disclosures the covered entity is permitted to
make or may otherwise permit the agent to make
treatment or other disclosures permitted by the
privacy rule.

Enforcement discretion being used

The department says the law provides that
HHS may not impose a civil monetary penalty if
failure to comply is based on reasonable cause
and is not due to willful neglect, and the failure
to comply is cured within a 30-day period. The
department has the authority to extend the
period within which a covered entity may cure
the noncompliance.

"We advise that in determining whether rea-
sonable cause exists for a covered entity’s failure
to meet the business associate requirements and
in determining whether and to what extent the
period within which noncompliance must be
cured, OCR will consider the emergency circum-
stances arising from Hurricane Katrina, along
with good-faith efforts by covered entities, their
business associates and their agents, both to pro-
tect the privacy of health information and to
appropriately execute the agreements required by
the privacy rule as soon as practicable,” accord-
ing to HHS.

OCR also said it would not take enforcement
action or seek civil money penalties in response
to any complaints received involving use or dis-
closure of protected health information in the
flood area if the release would have been permis-
sible with a business associate agreement. It said
if covered entities, business associates, or agents
were unable to formalize agreements in time to
meet evacuees’ immediate needs but executed the
agreements as soon as possible, there would be
no enforcement action.

In another action with ramifications for HIPAA,
the federal government used prescription drug
records provided by retail pharmacies to establish
a database of Hurricane Katrina evacuees in eight
shelters. The initial database included prescription

information for more than 800,000 individuals
located in 150 ZIP codes affected by the hurricane.
Federal officials said they hoped to add electronic
health records from pharmacy benefit managers,
laboratories, Department of Veterans Affairs health
facilities, and the Louisiana and Mississippi Medi-
caid programs.

This reportedly is the first time the federal
government has used private health records 
from retailers to compile an electronic database.
Although patient consent is not required when
health records are shared for medical purposes,
companies and organizations that possess such
records must reach formal agreements before they
can share the information with each other. But fed-
eral officials said they would not enforce the formal
agreement requirement in this instance provided
the companies and organizations reach verbal
agreements to use the health records to help hurri-
cane evacuees.  ■

CMS no longer processing
noncompliant claims
CMS: Compliant claims should reduce paperwork

Centers for Medicare & Medicaid Services
(CMS) administrator Mark McClellan said

the federal government will not process incoming
non-HIPAA-compliant Medicare claims submit-
ted for payment on and after Oct. 1, 2005. That
decision ended a portion of CMS’ HIPAA contin-
gency plan that was in effect since October 2003,
under which Medicare continued accepting non-
compliant claims after the deadline.

McClellan reported that as of this past June,
only some 0.5% of Medicare fee-for-service
providers submitted non-HIPAA-compliant elec-
tronic claims. The highest rate of noncompliant
claims as of May was 1.72% from clinical labora-
tories. Only 1.45% of hospital claims were non-
compliant, and 0.45% of physician submissions.

“We are firmly committed to an interoperable
electronic health care system, and the close to
100% compliance with HIPAA standards for
claims shows that the health care industry shares
this commitment,” McClellan said. “Ending the
contingency plan for noncompliant claims makes
sense. We’ll be working with the noncompliant
providers . . . with the goal of getting as close to
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100% as possible” before the Oct. 1 cutoff.
The agency’s contingency plan continues for

other electronic health care transactions, but
McClellan said he expects to end the contingency
plan for those transactions as well in the near
future. The remittance advice transaction is the
next for which the contingency plan will end.

Important that claims be compliant

Agency officials said submission of HIPAA-
compliant claims is a key element in streamlin-
ing processing of health care claims, reducing
the volume of paperwork, providing better ser-
vice for providers, insurers, and patients, and
cutting costs. Use of HIPAA-compliant claims
allows the same software to be used to generate
identical claims for all payers using standard
formats and coding. Use of all the HIPAA trans-
actions will allow interoperability among payers
and providers for health care administration, the
officials said. 

The law required all payers to conduct HIPAA-
compliant transactions no later than Oct. 16, 2003,
but only about 31% of Medicare claims were com-
pliant at that time. And other payers had even
lower numbers of compliant claims.

To address the problem, CMS established a
contingency plan that allowed its trading part-
ners to submit claims in electronic formats cur-
rently in use. But the guidance implementing
the contingency directed covered entities to
make reasonable and diligent efforts to come
into compliance and, in the case of health plans,
to assist their trading partners to come into com-
pliance. Contingency plans were not to be used
indefinitely.  ■

CMS issues risk analysis
and management paper
Paper is sixth in a planned series of seven

The sixth in a planned series of seven HIPAA
security rule educational papers deals with

risk analysis and risk management. The rule’s
security management process standard has four
required implementation specifications, includ-
ing risk analysis and risk management.

According to CMS, both risk analysis and risk

management are standard information security
processes that are critical to a covered entity’s
security rule compliance efforts. Risk analysis
and risk management are considered important
to covered entities because those processes
“form the foundation upon which an entity’s
necessary security activities are built,” the
agency says.

The security rule does not prescribe a specific
risk analysis or risk management methodology.
Rather, it gives the main concepts of the risk
analysis and risk management processes and
suggests that covered entities focus on the over-
all concepts and steps presented in the paper to
tailor an approach to their organization’s spe-
cific circumstances.

Examples of possible risk analysis steps are
identifying the scope of the analysis, gathering
data, identifying and documenting potential
threats and vulnerabilities, assessing current
security measures, determining the likelihood
of threat occurrence, determining the potential
impact of threat occurrence, determining the
level of risk, and identifying security measures
and finalizing documentation.

Ongoing processes

Once the analysis is complete, potential risk
management steps include developing and
implementing a risk management plan, imple-
menting security measures, and evaluating and
maintaining security measures.

According to CMS, as the foundation of a
covered entity’s security rule compliance
efforts, risk analysis and risk management are
ongoing processes that will provide covered
entities with detailed understanding of the risks
to protected health information and the security
measures needed to effectively manage those
risks.

“Performing these processes appropriately
will ensure the confidentiality, availability, and
integrity of protected health information, pro-
tect against any reasonably anticipated threats
or hazards to the security or integrity of pro-
tected health information, and protect against
any reasonably anticipated uses or disclosures
of protected health information that are not per-
mitted or required under the HIPAA privacy
rule,” CMS concluded.

Download the HIPAA educational paper at
www.cms.hhs.gov/hipaa/hipaa2/education/ ■
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HIPAA security rule
progress still slow
Many companies still not fully compliant

AComputerworld survey of information technol-
ogy managers and analysts found that five

months after HIPAA’s data security rules took
effect, many health care companies still are not
fully compliant with them. Those interviewed said
technology, process, and budgetary issues delayed
compliance efforts, along with what was seen as a
weak enforcement component that has led many
health care organizations to believe they could
take a wait-and-see attitude toward the rules.

Meanwhile, a June survey conducted by the
Healthcare Information and Management Sys-
tems Society (HIMSS) showed that some 74% of
the insurers and 43% of the health care providers
responding to the survey said they were fully
compliant with the security rules, which became
effective April 20. Those numbers were up from
the organization’s January survey but still were
surprisingly low to HIMSS officials.

Several organizations surveyed reported they
had chosen not to implement all of the security
requirements because they didn’t anticipate that
it would result in any image problems or legal
issues, according to HIMSS director of informat-
ics Joyce Sensmeier.

HIPAA provides for civil penalties of up to
$25,000 and criminal penalties of up to $250,000
per year for noncompliance. The Centers for
Medicare & Medicaid Services initiates enforce-
ment action only in response to a complaint
against a company.  ■

Standards for claims
attachments proposed
Proposed specifications from three organizations

The Department of Health and Human Services
published in the Sept. 23 Federal Register a pro-

posal for adoption of standards for certain attach-
ments to electronic health care claims under
HIPAA. The proposed standard would require
doctors, hospitals, and other covered entities to use
certain transactions, messaging standards, and a

new code set when they electronically request the
additional information and provide the informa-
tion in response to the request related to health
plans processing claims.

“These HIPAA provisions make processing
claims and other health care transactions much
more efficient and, in the long run, save millions
of dollars,” said HHS Secretary Mike Leavitt. 

The rule proposes specifications from three stan-
dards-setting organizations: two X12N transaction
standards from the Accredited Standards Commit-
tee for requesting and responding with informa-
tion; the content and format of communicating the
clinical information from Health Level 7; and spe-
cific identification of the additional information
being requested and the coded answers in response
from the Logical Observation Identifiers Names
and Codes, whose database is housed at the Regen-
strief Institute at Indiana University.

Final rule expected in 2006

The electronic health care claims attachment
standards will be effective within two years of the
final rule’s publication in 2006. They will work in
conjunction with the HIPAA privacy and security
rules. The agency set a two-month comment
period. 

“Setting standards for electronic attachments
for the health care claims is a natural step in our
goal of ensuring that clinical information be
available when it is needed,” Leavitt said. “These
steps lead to a future in which electronic health
records are complete and electronic medical
record systems are beneficial.”  ■

HHS publishes interim
final rule extension

The Department of Health and Human Ser-
vices published Sept. 14 an extension to the

interim final rule establishing procedures for
imposition of civil money penalties on entities
that violate HIPAA administrative simplification
standards. 

The interim final rule would have expired
Sept. 16 but was extended to March 16, 2006, 
“to avoid the disruption of ongoing enforcement
actions while HHS completes with rule making
to develop a more comprehensive enforcement
rule,” the department said.  ■
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Increased salary levels may indicate that risk
managers finally are being paid more after years

of taking on additional duties, according to the
results of this year’s Healthcare Risk Management
Salary Survey.

This is a good time to be a health care risk man-
ager, but also a tough time to be one, says Pamela
L. Popp, JD, MA, DFASHRM, CPHRM, senior
director of claims and litigation at Stanford (CA)
Medical Center and immediate past president of
the American Society for Healthcare Risk Manage-
ment (ASHRM) in Chicago. One challenge is that
so much is expected of a risk manager, she says,
that there is little time to do research to get your-
self up to speed.

“This year has been difficult in the way so
much has been asked of us with disaster planning
and expense issues, things that in past years were
a component of risk management but weren’t

front and center,” Popp says. “In the past, you had
a chance to call on others and take some time to
learn more, but now you have to know what
you’re doing so you can go ahead and do it.”

Risk managers enter limelight

That challenge is an offshoot of the way risk
managers have been gaining more of a leadership
role in the organization, she says. Risk managers
have been maneuvering for more influential roles
in health care, and now they are often among top
leadership making decisions and responding to
crises.

“The limelight is great when it brings more
attention to you and highlights what you can offer
as a risk manager, but it also means people are
looking to you for more,” she says. “You have to
be able to deliver when people come to you for
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guidance.”
The trends of past years are continuing, with

risk managers being asked (or told) to put on
more and more hats, taking on responsibilities in
patient safety, compliance, and crisis manage-
ment, Popp says. Those added responsibilities
came without added pay for a while, but Popp
says it now appears that employers are opening
their wallets.

Many risk managers are happy working where
they are, even though there are a number of job
openings in the field, she says. “People don’t tend
to be happy if they are overworked and under-
paid, so we’re seeing people who are by and large
happy with their compensation,” Popp says.
“They feel like they are being recognized.”

Finally more recognition, more money

ASHRM president Peggy B. Martin, ARM,
MEd, DFASHRM, senior risk management coordi-
nator with Lifespan Risk Services in Providence,
RI, says this is an exciting time to be a risk manag-
er. The career is finally getting more recognition in
the health care field and beyond, she says. 

“My mother never understood what a risk
manager was, but now I can talk to people from
other fields and they understand what I do for a
living,” Martin says. “I call that progress.”

Martin attributes much of that improvement to
the patient safety movement, which has received
so much attention from the general public that it
has elevated the status of risk managers in gener-
al. Martin says risk managers should ensure that
they are using all the opportunities afforded by
the patient safety movement. Are you involving
yourself in patient safety as much as possible and
in the most visible way within your organization?

“It’s an opportunity, though it’s not the only
way to advance as a risk manager,” she says. “It

happens to be the avenue that we have right now
that is offering a way to advance your career and
move in to a more strategic position within your
organization.”

Risk managers are moving up in most health
care organizations, being recognized more as a
part of the leadership team, Martin says. Many
more risk managers are reporting to top level
executives or sitting on hospital boards, she 
adds. 

The financial rewards for that kind of added
responsibility are found more in the larger
health care organizations, Martin says, even
though risk managers at smaller facilities are
taking on more duties without as much com-
pensation. Overall, she says, risk managers are
better compensated for their work than in
recent years, she says. 

“We still have to fight for that compensation
sometimes, but at least we’re no longer the stepchil-
dren of the organization and last in line for any-
thing,” Martin says. Especially for the lawyers and
some of the nurses, their pay is growing along with
the rest of the administrative staff, she says. “I think
risk managers overall are moving up in terms of
having a chance at some of those resources in the
hospital budget,” Martin says. 

Nurse risk managers in particular are making
more money these days, because employers must
match what others would pay them to work as
nurses, she says. 

Expand your knowledge base

Popp says one of the best ways to position
yourself for the future is to look for opportunities
to expand your knowledge base. Look for the
areas in which you might not be so strong, and
build there, she advises. The goal is to avoid being
someone who is highly skilled in only one area,
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Popp says.
“The folks who are progressing up to chief

risk officer positions are less niche specialists
and more well rounded,” she says. In the past, it
was easy for risk managers to fall into a niche,
such as clinical or risk financing. “What we’re
seeing now is that you need to know all of it,”
she explains.

However, you don’t have to be an expert in
every area, Popp says. The goal is to have good
baseline knowledge and then know where to go
for more information. Certification from ASHRM
and fellowships are good ways to show employ-
ers that you are well rounded and experienced in
all key areas.

Look for ways to stretch yourself, and then look
for ways to put that new knowledge to use in your
organization, Popp says. For example, it’s not
enough to go to a seminar in risk financing. You
need to come back and apply that knowledge to
your organization and show in a concrete way how
much money you can save for next year’s budget.

“It is important to show people that, not only
do you know it, you know how to apply it and get
results,” she says. “To establish your value to an
organization, sometimes you have to create some-
thing tangible, some benefit that was very clearly
brought to the organization by you.”  ■

Median income up this
year, continuing trend

The exclusive 2005 Healthcare Risk Management
Salary Survey was sent to 1,173 readers in the

July 2005 issue. A total of 161 were returned, for a
response rate of 14%. The results were tabulated

and analyzed by American Health Consultants,
publisher of HRM. 

The median income for health care risk man-
agers in this year’s survey is $85,000, up from last
year’s $75,000, 2003’s $70,000 and 2002’s $65,000.
(See the chart on p. 4.) The increase in income
continues a long trend. Prior to 2000, the median
income for directors of risk management was in
the high $50,000 range.

Most receive 1%-3% increase

Despite the increase in reported income,
respondents still report a median salary increase
over the past year of only 1% to 3%, the same as in
previous years. (See the chart on p. 4.) Fifty-three
percent report increases in that range, up slightly
from last year. Twenty-two percent report increas-
es of 4% to 6%, about the same as last year

Only 13% of respondents indicated that their
salaries had not changed this year, down from
20% in 2004. The number of respondents report-
ing a decrease in their income was down to less
than 1%, much less than the 3% reported in 2004
and comparable to the 1% figure in 2003. 

Working 40-60 hours per week

Risk managers are working longer hours.
Thirty percent reported working 46 to 50 hours
per week, up from last year’s 26%. (See the chart
on p. 4.) The year before, 35% said they worked
those hours. Sixteen percent reported working 51-
55 hours per week, down from last year’s 19%
and the previous year’s 23%. Thirteen percent
reported working 56-60 hours a week, up from
last year’s 9%, and 3% reported working 61-65
hours, up from last year’s 2%. 

The survey results are in line with the findings
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of the U.S. Department of Labor’s 2004 National
Compensation Survey released recently, which
indicates that wages are on the rise for a small
segment of highly skilled workers, including doc-
tors and nurses. Overall, average hourly wages

for American workers were $18.09 in July 2004
when the survey was conducted. That figure 
was up 1.9% from $17.75 in July 2003. Physicians,
nurses, and other skilled medical professionals
were at the forefront of the income gains.  ■
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