
Editor’s note: When things go wrong in airway management, they do so with a
vengeance. Critical airway skills are a must in emergency medicine because
intubations tend to occur in less than ideal circumstances. Along with those

less than ideal circumstances come less than ideal risks for errors. Errors during
endotracheal intubations have serious to devastating consequences for the patient.
Hence, a prudent emergency provider anticipates potential problems during the
process of airway management. By learning from others' mistakes, as we can do in
this issue, we can keep our awareness levels higher for those things that may lead to
disaster. — Richard J. Pawl, MD, JD, FACEP

Introduction

Of all the activities performed by an emergency department (ED) practi-
tioner, managing the airway of a critically ill patient may provide the single
greatest challenge. Compromised airways must be identified and corrected
within minutes; otherwise, the patient will suffer hypoxic neurological injury
and death. This problem is particularly acute in the ED, where bleeding, vom-
iting, and trauma to the face or neck often render the preferred method of air-
way control—endotracheal intubation—difficult to achieve.1 Even when these
conditions do not exist, successful intubation may prove elusive. One percent
of all ED patients requiring airway management have impaired neck mobility,
obesity, or some other physical characteristic that precludes intubation,
despite repeated attempts by a skilled operator.2

Because the consequences of hypoxia can be so profound, substandard air-
way management by an ED practitioner frequently results in litigation. More
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often than not, these lawsuits take the form of
wrongful death actions. Allegations of improper air-
way management tend to fall into one of three broad
categories: failure to detect a compromised airway,
failure to correct a known airway problem, or failure
to acquire and retain the requisite knowledge and
skills. After a brief description of potential airway
problems and available treatment options, this article
will explore some of the medical and legal pitfalls
already encountered by ED personnel in each of
these categories.

The Difficult Airway
Airway problems take many forms. Trauma to the

neck or face may cause structural occlusion.3 For-
eign objects, including food, sometimes lodge in the
larynx or trachea.4 Allergic reactions and infectious
diseases such as epiglottitis and croup commonly
produce life-threatening angioedema.5-7 Individuals
with a diminished level of consciousness from head
injury, intoxication, or other medical conditions may
vomit and aspirate. These same patients frequently
lose muscle tone in the jaw, which causes the tongue

to fall into the back of the pharynx and interfere
with breathing.8 To make matters worse, some
patients have airways that are inherently difficult to
manage (Table 1). 

To the extent possible, the ED practitioner should
evaluate the patient’s airway before the need for
intervention becomes urgent. One method of analy-
sis, the Mallampati score, classifies the extent to
which hypopharyngeal structures can be visualized
without laryngoscopy. Anesthesiologists tradition-
ally have relied on this score to predict the difficulty
of endotracheal intubation.12 Another method, the
Upper-lip Bite Test, measures the ability of the
patient to reach or cover the upper lip with the lower
incisors.13 With the spread of rapid-sequence intuba-
tion (RSI) from the operating room to the ED,14

some authorities have advocated the use of these and
other predictive tests when managing the airways of
ED patients. Studies reveal widespread disagree-
ment over the value of such methods,15 however, and
because most ED patients cannot cooperate with
either test, their usefulness in the ED setting remains
somewhat limited.16 Given the time constraints faced
by ED practitioners, it is probably the better practice
to take a “big picture” view of the airway, taking
into consideration all of the physical characteristics
that may interfere with management.

Airway Management Options
Endotracheal intubation is the preferred method

of establishing and maintaining a patent airway in
the acutely ill patient. Inserted correctly, the endo-
tracheal tube not only guarantees a route through
which positive-pressure ventilation may be applied,
but also protects the airway against vomiting and
subsequent aspiration—a sequence of events that is
of particular concern when treating ED patients.
This skill may be learned in as little as four hours,17

and studies have shown that experienced ED physi-
cians intubate just as well as anesthesiologists.18 In
fact, the operator need not be a physician at all.19

Thus, from a liability standpoint, a hospital derives
no benefit from limiting intubation to physicians of
a particular specialty or department.20 Those who do
not perform intubation regularly may have difficulty
with this procedure — a huge risk, since undetected
esophageal intubations often prove fatal.21

Rapid sequence intubation has become a regular
part of ED practice.22 This procedure relaxes the
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musculature, giving the practitioner a better view of
the glottic opening and increasing the likelihood of
successful intubation. RSI is particularly useful
when intubating combative head-injury patients,
since the struggle to perform laryngoscopy may pro-
duce a dangerous spike in intracranial pressure. Fen-
tanyl, etomidate, thiopental, midazolam, ketamine,
succinylcholine, and nondepolarizing agents such as
vecuronium and rocuronium all have been used by
EDs for this purpose in various combinations.23

Other intubation adjuncts are available, but each
has its drawbacks. Fiberoptic bronchoscopes allow
direct visualization of the airway, but they are
expensive and require a good deal of training and
skill to operate properly.24 Lighted stylets are inex-
pensive and relatively easy to use, but they do not
permit direct visualization, and therefore are useless
when the airway has been distorted by trauma or is
occluded by a foreign object.

When intubation is not possible, the practitioner
must consider other methods of airway manage-
ment. One such alternative, the laryngeal mask air-
way (LMA), consists of an inflatable mask and con-
necting tube that is inserted blindly into the pharynx
to form a seal around the laryngeal inlet. Easier to
place than an endotracheal tube, this device helps to
prevent positional airway occlusion, but it does not
create a solid barrier between the respiratory and ali-
mentary tracts, and, consequently, it cannot entirely
prevent the aspiration of gastric contents. In rare
instances, the LMA has triggered bronchoconstric-

tion and caused damage to upper airway structures.25

Another blindly-inserted airway device, the Com-
bitube, is designed to be effective whether it enters
the trachea or esophagus. When it lodges in the tra-
chea, the device functions as an endotracheal tube.
When it enters the esophagus, an inflatable cuff at
its tip blocks regurgitation during mask ventilation.
Use of this device is limited to patients older than 16
years, and the patient must have no deformity of the
trachea or upper airway, and no gag reflex. The
Combitube has been known to cause esophageal
trauma, and because it is not a true endotracheal
tube, aspiration sometimes occurs.26

When none of these devices proves adequate, the
ED practitioner will have to create a surgical airway.
The fastest and most effective way to do this is
through percutaneous cricothyroidotomy, which is
accomplished by puncturing the cricothyroid mem-
brane with a needle, inserting a guide wire, and
using the wire to introduce a dilator and cuffed
tube.27 Practitioners must take care not to misplace
the tube or allow it to become dislodged, however.
Not only will oxygenation fail, but life-threatening
subcutaneous emphysema, pneumothorax, or pneu-
momediastinum may occur.28

Alternatively, the practitioner may employ percu-
taneous transtracheal jet ventilation, in which a
high-pressure oxygen supply is connected to an
over-the-needle catheter inserted through the tra-
chea.29 This procedure permits immediate oxygena-
tion, but with exhalation occurring passively through
the upper airway, carbon dioxide excretion generally
proves inadequate.30 Standard dissection-method
surgical tracheostomy represents another option, but
this requires considerably greater skill and confi-
dence to execute properly,31 and in one study it
required six times longer than the percutaneous
method to complete.32

ED practitioners must feel comfortable creating at
least one type of surgical airway. They also should
familiarize themselves with the contents of the sur-
gical airway kits stocked by the EDs in which they
work. Surgical airways may be procedures of last
resort, but when they become necessary, the patient
will die unless the practitioner is able to perform
them immediately and properly.

Pitfalls in the Detection of Airway Occlusion
Airway occlusion can occur at any time, in any
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TABLE 1. Characteristics Linked 
to Difficult Airway Management9-1110-

• Obesity (weight above 80 kg)
• Narrow face
• Protruding tongue
• Small mouth opening (less than 5 cm)
• Inflexible mandible
• Short, thick neck
• Impaired neck mobility (extension less than 70 degrees)
• Facial hair
• High, arched palate
• Micrognathia
• Previous head or neck surgery
• Presence of foreign bodies
• Dental abnormalities (e.g., large teeth, poor 

dentition, dentures)
• Hypopharyngeal structures not easily visualized (low 

Mallampati score)



patient. These problems cannot be corrected until
they are identified, however, and for ED caregivers,
this creates an obligation to monitor the airway sta-
tus of every patient, regardless of presenting com-
plaint. Some patients have a greater risk of airway
compromise than others, and these patients must be
watched particularly carefully. As the following
cases illustrate, failure to do so invites both medical
and legal catastrophe.

Case #1. Feeney v. New England Medical Cen-
ter.33 Brian Feeney, a 26-year-old man, was found
sitting on a street corner by a City of Boston ambu-
lance crew. He refused to cooperate with physical
examination, and would not allow a check of his
vital signs. He did admit to heavy alcohol consump-
tion. The emergency medical technicians (EMTs)
transported him to the ED of the New England Med-
ical Center, where a triage nurse noted only that he
was responsive to pain, was able to speak and move
his extremities, and had no obvious signs of trauma.
He was placed on his side on a stretcher in an ED
hallway outside the main treatment area.

The next time Mr. Feeney was checked, which
was at least 20 minutes after his arrival at the hospi-
tal, he was no longer breathing. A 30-minute resus-
citation effort failed. At autopsy, his blood ethanol
was 0.39%, and his death was attributed solely to
respiratory arrest. Mr. Feeney’s father brought a
medical malpractice action against the hospital, the
ED physician, and the triage nurse. A screening
panel initially found the plaintiff’s offer of proof
insufficient, on grounds that a patient-physician rela-
tionship never existed. However, an appellate court
allowed the action to proceed, finding that the
patient’s outward behavior alone should have per-
mitted the ED staff to “readily recognize grave risk
to the patient through depression of the respiratory
system.”

Case # 2. Arenas v. Gari.34 When 20-month-old
Andres Arenas became pale and listless, with vomit-
ing and a temperature of 102°F, his mother adminis-
tered acetaminophen (Tylenol). The next day,
Andres cried uncontrollably, prompting a visit to the
family pediatrician. The physician looked into
Andres’ mouth with an otoscope, listened briefly to
Andres’ lungs, and checked the child’s temperature
by feeling the skin. Finding no adventitious breath
sounds and no stridor, she sent the child home with-

out ordering a chest x-ray or antibiotics. She diag-
nosed the condition as gastroenteritis.

During the next three days, Andres remained
lethargic and agitated, with a persistent fever and
progressively frequent coughing. He drank and uri-
nated little. Andres’ father returned to the pediatri-
cian’s office, where he spoke with a different doctor,
who, without examining the child or referring to
Andres’ chart, “assured him that Andres would feel
better in a couple of days.”

Andres began to choke the next morning. His
mother opened a window and screamed for help.
Someone called for an ambulance, and Andres was
transported to a local ED. On the way to the hospi-
tal, Andres stopped breathing and was intubated.
The EMTs did not allow his mother to accompany
him to the hospital, and by the time she arrived in
the ED, Andres had been pronounced dead.

At autopsy, Andres was found to have suffered
from pneumonia secondary to an inhaled foreign
body. The pathologist recovered a firm, uncooked
kidney bean from the trachea, just above the carina.
Because he saw no evidence of mucosal erosion, he
concluded that the bean had traveled up and down
within the trachea over several days, and that Andres
had choked when the bean became lodged in the
glottic opening. The pathologist speculated that the
bean had been pushed into the lower part of the tra-
chea during intubation.

Andres’ parents brought suit against the pediatri-
cian and her practice group. Pathologists and pedia-
tricians appeared as expert witnesses for both sides.
The plaintiffs’ expert criticized the pediatrician for
dismissing the child’s condition as gastroenteritis—a
condition, he said, that must be diagnosed by exclu-
sion. The pathologist who testified for the plaintiffs
felt that Andres had died from aspiration pneumonia,
and that the death could have been prevented if the
foreign body had been detected sooner. The defen-
dants’ pathologist suggested that the bean had
lodged in Andres’ glottis at the moment he began to
choke, and that this, rather than pneumonia, had
caused the child’s death. The jury accepted the
plaintiffs’ contention, and awarded them $500,000.35

In neither of these cases was airway obstruction
obvious at the onset of care. One patient suffered
only from intoxication, and the other may have had
a foreign body lodged in his airway for as long as
four days. In both cases, though, there existed a seri-
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ous risk of obstruction that went unappreciated. In
Feeney, the triage nurse’s decision to let the patient
“sleep off” his intoxication in an out-of-the-way bed
was understandable to some extent; most intoxicated
patients recover without incident in such an environ-
ment. Unfortunately, patients with a diminished
level of consciousness from any source cannot be
trusted to keep their own airways open and to con-
tinue breathing without assistance. Similarly, the
patient in Arenas would have stood a much greater
chance of recovery if the presence of a foreign body
had been included in the differential diagnosis from
the beginning of the child’s illness. These cases
stand as reminders that airway patency must not be
taken for granted, and that all patients—particularly
those who present with conditions that place them at
risk for occlusion—deserve careful and continuous
airway monitoring. Airway problems usually can be
resolved in the ED, but first they must be identified.

The following case provides an example of the
worst kind of airway management outcome: misdi-
agnosis leading to unexpected airway compromise,
followed by treatment that not only failed to correct
the problem, but actually made it worse.

Case #3. Baptist Memorial Hospital System v.
Smith.36 Evan Smith, Jr. (a 55-year-old telephone
lineman) arrived at San Antonio’s Northeast Baptist
Hospital shortly before noon, complaining of a sore
throat, difficulty swallowing, a 102°F fever, and
chills. The physician on duty in the ED, Dr. Harry
Henderson, thought that Mr. Smith looked pale and
that his voice was muffled. Mr. Smith also had a ten-
der anterior neck. Thinking that the patient appeared
septic, Dr. Henderson looked into his throat with a
tongue blade and light. There he observed exudate,
inflammation, and swelling.

Dr. Henderson made a diagnosis of acute pharyn-
gitis and ordered a throat culture, blood work, and
injections of penicillin and bicillin. He did include
epiglottitis in his differential diagnosis, and he real-
ized that epiglottis, if present, may have posed a
threat to Mr. Smith’s life. He later admitted that he
took no steps to rule out this condition in the ED,
however. He did not perform laryngoscopy. Ear,
nose, and throat specialists were available for con-
sultation, but he never contacted them. An x-ray of
the upper airway could have been performed in the
ED, but Dr. Henderson did not order one.

Five minutes after Mr. Smith received the antibi-

otics, he abruptly went into respiratory arrest. Dr.
Henderson ordered an oropharyngeal airway
inserted, and when he attempted to ventilate Mr.
Smith with a bag-valve-mask, he encountered signif-
icant physiological resistance. Laryngoscopy
revealed a red, swollen epiglottis with complete air-
way occlusion. After an attempt to insert an endotra-
cheal tube failed, Dr. Henderson decided to perform
a tracheostomy.

By this time, the patient had become profoundly
hypoxic, but he remained conscious. Dr. Henderson
did not order Mr. Smith restrained, and when he cut
into the trachea, Mr. Smith flailed about, resulting in
a jagged wound that lacerated the jugular vein. With
blood pouring from the hole in the patient’s neck,
Dr. Henderson ligated the vein. Meanwhile, the
patient was not being ventilated, and he slipped fur-
ther into hypoxia. Once the bleeding had been
stopped, Dr. Henderson found that the wound was
too wide to support the tracheostomy tube, and a
nurse had to hold it in place. By the time the tube
was secured and ventilation initiated, the patient had
gone without oxygen for five to seven minutes.
Reviewing the incident later, a professor of medicine
characterized the resuscitation effort as “disorga-
nized and not well run, with misdirected priorities.”

These events left Mr. Smith severely and perma-
nently brain damaged. Blind, barely able to speak,
and unable to walk, he became a “total bed patient”
in a nursing home, requiring, in the words of a care-
giver, “maximal assistance in everything.” When Mr.
Smith appeared in court nine years after the inci-
dent, his extremities remained twisted and con-
tracted, and he occasionally he cried out in pain,
using the word “hurt.”

Mr. Smith’s guardian brought suit against Dr.
Henderson, his practice group, and the corporation
that owned and operated the hospital. After the prac-
tice group was dismissed as a defendant, a jury
found in favor of Mr. Smith against both remaining
defendants. The award, representing pain and suffer-
ing, physical impairment, lost wages, lost earning
capacity, disfigurement, and medical expenses,
totaled more than $11 million. It was upheld on appeal.

Not every sore throat is caused by epiglottitis, of
course. Sometimes a sore throat is just a sore throat.
It is a mistake, though, to attribute this symptom to
an ordinary viral syndrome without ruling out the
possibility of epiglottitis, bacterial tracheitis, or
other conditions that lead to airway compromise.
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When treating a patient with fever, difficulty swal-
lowing, and a coarse, muffled voice—the same signs
manifested by Mr. Smith—a large majority of prac-
titioners routinely perform direct laryngoscopy and
order a lateral neck radiograph.37 An overwhelming
majority of ED practitioners also consult with an
otolaryngologist whenever one is available.
Repeated intubation attempts in the presence of
epiglottitis increase the risk of periepiglottal
swelling and subsequent airway obstruction—prob-
lems that are better tackled by specialists.38 In fail-
ing to take advantage of these services, the treating
physician in Smith fell below the standard of care.
He included epiglottitis in his differential diagnosis,
but as with any life-threatening condition, it is not
enough to merely consider the possibility that a par-
ticular disease process may be present. The practi-
tioner has an obligation to go further, to either rule
out the condition or treat it.

Traumatic airway occlusion, too, may be over-
looked. As the following case illustrates, airway
burns, in particular, require aggressive management,
for it is difficult to gauge at the onset of care the
extent of the swelling and occlusion that ultimately
may occur.

Case #4. Campbell v. Williams.39 Willie Mae
Sumpter, a worker in an Alabama steel mill,
received second-and third-degree burns on her face
after molten steel spewed from an ingot mold. She
was rushed to nearby Holy Name of Jesus Hospital,
where she received treatment in the ED. The emer-
gency physician on duty contacted a physician with
admitting privileges, Dr. John Campbell, and
described her condition. Rather than ordering Ms.
Sumpter transferred to the burn center at the Univer-
sity of Alabama at Birmingham, Dr. Campbell
admitted her to Holy Name of Jesus as his patient.
He did not elect to intubate Ms. Sumpter, and he
declined to perform bronchoscopic examination of
the airway.

During the early morning hours after her admis-
sion, Ms. Sumpter’s airway began to swell. Her
breathing grew increasingly labored, and she began
to make a “crowing” sound. Soon her eyes had
swollen shut, and the inside of her mouth was too
swollen to permit examination. A nurse telephoned
Dr. Campbell, who ordered intubation. Because the
airway had already closed partially, hospital techni-
cians found it impossible to pass the endotracheal

tube. The nurse reported this by phone to Dr. Camp-
bell, who was already on his way to the hospital. He
instructed her to send out an emergency page for any
physician in the hospital to come and perform a tra-
cheostomy.

Dr. Wifredo Grana responded to Ms. Sumpter’s
room from the ED. When he learned about the
nature of the problem, he told the nurse that he was
not capable of performing emergency tracheostomy.
Shortly thereafter, Dr. Campbell arrived at the hospi-
tal and performed the procedure himself. Ms.
Sumpter had already lapsed into a coma from
hypoxia, however, and she died a month later.

A relative of Ms. Sumpter brought negligence and
wrongful death actions against Dr. Campbell, Dr.
Grana, and the hospital. The claim against Dr. Grana
alleged that he had breached his duty to perform an
emergency tracheostomy. The claim against Dr.
Campbell alleged that he had failed to transfer his
patient to a burn unit as required by hospital proto-
col, and that he had failed to intubate Ms. Sumpter
and to perform a bronchoscopic airway examination
to determine the extent of her airway damage. The
claim against the hospital advanced three theories of
liability: negligence in failing to ensure that Dr.
Grana was qualified to manage airway emergencies,
vicarious liability for Dr. Grana’s failure to perform
emergency tracheostomy, and vicarious liability for
its nurses’ failure to enforce the hospital’s policies
pertaining to the transfer of major burn patients.

At trial, Dr. Campbell argued that he had done
nothing wrong in declining to transfer Ms. Sumpter.
Endotracheal intubation had not been necessary, he
told the jury, and the risk of bronchoscopy had out-
weighed the benefits. Dr. Campbell painted a picture
of sudden demise, in which Ms. Sumpter had experi-
enced a violent “coughing spell” while choking on a
mucous plug, thereby suggesting that her respiratory
distress had come on so suddenly that it could not
have been anticipated.

A nurse who had cared for Ms. Sumpter testified
that no such coughing spell ever occurred. The trial
took a bizarre turn when the plaintiff produced evi-
dence that showed an attempt by Dr. Campbell to
have Ms. Sumpter’s medical records altered. One of
Dr. Campbell’s colleagues, Dr. Richard Gallo, had
written a note in which he described the closure of
Ms. Sumpter’s airway as a gradual process. Dr.
Campbell asked Dr. Gallo to change this note to
reflect sudden airway closure. A summary in Dr.
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Campbell’s own hand also was produced, describing
Ms. Sumpter’s “coughing spell” and immediate res-
piratory arrest—events that, according to Ms.
Sumpter’s nurse, “did not exist.”

While the jury was deliberating, and just moments
before it returned its verdict, the plaintiff and the
hospital agreed to a settlement of $1 million. The
jury found no liability on the part of Dr. Grana. It
returned a verdict against Dr. Campbell and the hos-
pital, and awarded $4 million in damages to the
plaintiff. After crediting the amount the hospital had
agreed to pay, the court ordered Dr. Campbell to pay
the remaining $3 million. Dr. Campbell objected on
grounds that this huge award would ruin him finan-
cially. But the Alabama Supreme Court affirmed the
decision, holding that the “punitive damages award
in this case does not exceed an amount necessary to
punish Dr. Campbell for his action and to deter him
and others from committing similar acts in the future.”

Pitfalls in the Correction of Airway Occlusion
Once a threatened or actual airway occlusion has

been recognized, the practitioner has an obligation
to resolve it. This can require significant decision-
making. At what point does intervention become
necessary? Can definitive treatment, such as the
administration of antibiotics or corticosteroids, avert
the need for airway management, or is aggressive
intervention, such as RSI, necessary to prevent a
later tragedy? If an airway must be established, what
type of device should be used? Can ED personnel
perform the procedure, or should a specialist, such
as an anesthesiologist or otolaryngologist, be called?
Is there time to perform diagnostic procedures, such
as a radiograph or blood work, to firm up the diag-
nosis, or does an airway need to be established
immediately?

The following case provides an example of the
kind of dilemma ED practitioners face when decid-
ing how best to handle a potential airway problem.

Case #5. Smith v. Central Vermont Hospital,
Inc.40 Eighteen-year-old Shaun Smith was injured
when he struck a car door while bicycling. EMTs
arrived to find him seated by the side of the road,
suffering from facial trauma and complaining of
pain in his back and mouth. As an ambulance trans-
ported him to Central Vermont Hospital, he became
extremely combative. A specialist in emergency

medicine, Dr. Gary Goldberg, obtained a history
from the EMTs and examined Mr. Smith in the ED.
Dr. Goldberg did not request consultation with a sur-
geon or anesthesiologist, but instead ordered the
patient restrained and sedated.

Ninety minutes later, Mr. Smith was sent for an x-
ray. Upon returning to the ED, his breathing was
labored. Dr. Goldberg decided that the patient
required intubation, and he called in a team of two
surgeons and an anesthesiologist for this purpose.
After several failed attempts, the intubation was
accomplished. By that time, the patient had aspi-
rated so much blood that he remained hypoxic in
spite of the endotracheal tube. He died soon there-
after.

The administratrix of Mr. Smith’s estate brought a
medical malpractice action against Dr. Goldberg and
the hospital. Prior to trial, several expert witnesses
gave deposition testimony. A specialist in emergency
medicine, Dr. Andrew Sumner, believed that Dr.
Goldberg should have called an anesthesiologist
immediately to paralyze and intubate Mr. Smith.
“Here’s this kid,” Dr. Sumner said, “he hits a door,
he’s wild, he’s agitated, he’s got a head injury, you
call anesthesia in, surgery, you intubate this kid then
and there.” Dr. Sumner later supplemented this testi-
mony with an affidavit in which he expressed an
opinion that Dr. Goldberg’s failure to perform RSI
immediately had been a proximate cause of Mr.
Smith’s death.

The surgeons and anesthesiologist who had been
involved with Mr. Smith’s intubation also gave
depositions. All three indicated that they would not
have recommended intubation if they had been con-
sulted as soon as the patient arrived in the ED. The
surgeon admitted on cross-examination that he was
not an expert in intubation, however, and the anes-
thesiologist admitted that it was difficult to evaluate
Mr. Smith’s ED treatment without having been there.

The trial court excluded the affidavit of Dr. Sum-
ner on grounds that it contained impermissible new
material that conflicted with his previous deposition.
Without the affidavit, there existed insufficient evi-
dence of a connection between Dr. Goldberg’s
actions and Mr. Smith’s death, and the court granted
summary judgment to the defendants for want of
proximate cause. This decision was reversed,
thereby paving the way for trial, after the Vermont
Supreme Court found that the affidavit and deposi-
tion contained substantially the same opinions.
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What happened to Dr. Goldberg could have hap-
pened to any ED practitioner. When making treat-
ment-related decisions, one can easily focus too
much on the “here and  now,” looking no further
than existing circumstances and the patient’s current
condition. In a matter as crucial as airway manage-
ment, this approach is not sufficient. Airway patency
is easily disrupted by a wide variety of conditions.
The practitioner must anticipate potential complica-
tions and address them as fully as possible before
the need for intervention becomes urgent. Shaun
Smith did not appear to have an airway problem
when he entered the ED. He did have a diminished
level of consciousness, however, and in the setting
of significant head trauma, this should have trig-
gered early, serious consideration of endotracheal
intubation. Had this been done, the patient’s aspira-
tion and death may have been averted. Mr. Smith, in
fact, did have an airway problem—specifically, an
unprotected airway that permitted lethal aspiration
of blood—but his airway compromise went unrec-
ognized and untreated until it was too late to correct
the resulting damage.

As the treating physician learned in Smith, delay-
ing airway management can have catastrophic
results. Conversely, early intervention can signifi-
cantly reduce the risk of civil liability. A California
case, Stoll v. Bush,41 illustrates this principle well.
There, a Los Angeles ED physician faced a malprac-
tice action from a patient he had treated for anaphy-
laxis. The patient had come to the ED with airway
swelling after eating walnuts, and the physician
attempted intubation twice. When this failed, he
called an anesthesiologist to the ED. The ED physi-
cian thought about performing cricothyroidotomy,
but with the airway landmarks obscured by swelling,
he hesitated out of concern that he would make the
incision in the wrong location and render fiberoptic
intubation impossible. The physician was just about
to make the incision when the anesthesiologist
arrived and performed successful nasotracheal intu-
bation with a fiberoptic bronchoscope. By that time,
the patient had suffered hypoxic brain damage.

Like the physician in Smith, the ED physician in
Stoll withheld invasive airway treatment. This time,
though, the jury thought that the physician had made
the right decision, and he was held not liable. In
affirming the decision, the California Court of
Appeals wrote, “This was not a situation in which
[the ED physician] simply failed to act until the

arrival of the anesthesiologist. In fact, before then,
Dr. Bush tried twice to intubate appellant, and he
repeatedly testified that he was going through a
mental checklist of the various options available,
which included a cricothyrotomy and fiberoptic
intubation. Indeed, Dr. Bush testified that he was
preparing to perform a cricothyrotomy at the time
the anesthesiologist arrived with the fiberoptic
equipment.”41

Management of an airway emergency requires not
only decisiveness, but also the ability to perform the
required procedures properly. Inadequate training,
inexperience, poor technique, or simple misfortune
can lead to a number of  complications, some of
which are just as dangerous as the airway problem
they were meant to resolve (Table 2). 

Unrecognized esophageal intubation produces
more litigation than any other complication of air-
way management. While endotracheal intubation is
not a particularly difficult technique to learn, it can
be a tricky procedure to perform, especially in the
setting of the ED, where vomiting, bleeding, trau-
matic disruption of the airway structures, and con-
comitant injuries often interfere. In most instances,
esophageal intubation does not, by itself, cause a
great deal of harm to the patient. Unless the patient
suffers from a rapidly closing airway that will pre-
clude additional intubation attempts, the practitioner
generally can remove the laryngoscope, insert an
oropharyngeal airway, and ventilate the patient until
he or she is ready to make another attempt. Unrec-
ognized esophageal intubation is an entirely differ-
ent matter. The longer the tube remains in the esoph-
agus, the greater the risk of gastric insufflation,
vomiting, and aspiration. Hypoventilation soon fol-
lows, accompanied by hypoxia and death.

Case #6. Banks v. Climaco.43 On the evening of
October 28, 1991, Jeffrey Banks came by ambulance
to St. Anthony’s Memorial Hospital in Effingham,
Illinois. Mr. Banks had stabbed himself in the
abdomen, and he arrived in the ED combative, with
his arms and legs restrained, and the knife still
impaled. The attending physician in the ED, Dr.
Ramon Climaco, decided that the knife should be
removed in the operating room. When it became
obvious that a surgical team could not be assembled
in a timely fashion, Dr. Climaco ordered the patient
transferred to another hospital. Mr. Banks’ blood
pressure was normal, but because his breathing
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appeared labored and his heart rate was high, Dr.
Climaco elected to intubate Mr. Banks before the
transfer. Believing that the patient had lost massive
amounts of blood from the stab wound, Dr. Climaco
also administered large quantities of intravenous flu-
ids. All of these decisions were made within 35 min-
utes of Banks’ arrival at the hospital.

The procedure proved more difficult than Dr. Cli-
maco had anticipated. Mr. Banks remained con-
scious and combative, and Dr. Climaco found it
impossible to intubate him. In response to Dr. Cli-
maco’s call to the anesthesia department, a nurse
anesthetist, James Kinney, came to the ED. Mr. Kin-
ney, too, found it impossible to intubate Mr. Banks.
Dr. Climaco ordered the administration of diazepam,
and a respiratory therapist, Jeffrey Pietrzyk, venti-
lated Mr. Banks with a bag-valve-mask device until
an anesthesiologist became available.

The anesthesiologist, Dr. Ashokkumar Shah,
arrived 30 minutes later. Dr. Shah preoxygenated the
patient, ordered the administration of succinyl-
choline, and intubated him. Mr. Pietrzyk auscultated
the chest. Hearing no air movement, he reported to
Dr. Shah that the tube was in the wrong place. Dr.
Shah insisted that the tube had gone into the trachea.
Oxygen monitoring equipment was not used.

As Mr. Pietrzyk ventilated with a bag-valve-mask
device, he observed that the patient’s abdomen was
becoming noticeably distended. He again questioned
the placement of the tube, and he told Dr. Shah that
he thought the tube was in the esophagus, rather

than the trachea. According to Mr. Pietrzyk, Dr.
Shah did not reply, and instead walked out of the
room. The patient’s heart rate dropped to 30 bpm,
and Mr. Pietrzyk called a code. The nurse anesthetist
listened for breath sounds, determined that the tube
was not properly placed, removed it, and intubated
the patient correctly. Mr. Pietrzyk later estimated
that about six minutes had elapsed since Dr. Shah’s
intubation attempt. Atropine was given, and Mr.
Banks made feeble attempts to breathe, but he died a
short time later.

Mr. Banks’ wife brought a medical malpractice
action against Drs. Climaco and Shah, James Kin-
ney, and the hospital. Mr. Kinney and the hospital
settled quickly for an undisclosed amount. Dr. Shah
settled just before the case went to trial. The plain-
tiffs proceeded against Dr. Climaco as the sole
defendant.

The evidence showed that Dr. Climaco had left
the room prior to Dr. Shah’s intubation attempt, and
that he had not returned until the code was called.
Five expert witnesses testified. The first, a forensic
pathologist, believed that Mr. Banks had died from
pulmonary edema, brought about by intravenous
fluid overload. Another forensic pathologist contra-
dicted the first one, saying that it was hypoxia from
the misplaced tube, not pulmonary edema, that
killed Mr. Banks. Another physician testified that
Dr. Climaco had deviated from the standard of care
for ED specialists by giving the patient too much
fluid, and by not being present during the intubation.
A fourth expert witness, an anesthesiologist, testi-
fied that the patient had died from a combination of
hypoxia and fluid overload. The fifth expert witness
was an ED physician called by the defense, who tes-
tified that Mr. Banks had gone into cardiac arrest
either from the succinylcholine or the esophageal
intubation, and that Dr. Climaco had acted within
the standard of care.

After listening to this conflicting testimony, the
jury concluded that Dr. Shah’s esophageal intubation
had been the sole cause of Mr. Banks’ death, and
that Dr. Climaco was not liable. The Illinois Appel-
late Court upheld the decision.

Esophageal intubation does not go undetected as
frequently now as it once did, thanks largely to the
widespread use of monitoring devices such as dis-
posable colorimetric end-tidal carbon dioxide detec-
tors, portable capnography recorders, and pulse

TABLE 2. Complications of Airway 
Management42tients who experience no loss of

• Esophageal or bronchial intubation
• Aspiration
• Cervical spine trauma
• Vocal cord paralysis
• Perforation of endotracheal tube cuff
• Kinking or occlusion of endotracheal tube
• Bronchospasm and laryngospasm
• Displacement of teeth
• Perforation of tongue, lip, palate, or esophagus
• Bradycardia and hypotension
• Tachycardia and hypertension
• Tracheal damage
• Pneumonia
• Subcutaneous emphysema
• Gastic insufflation and rupture
• Prolonged interruption of ventilation



oximeters. These innovations do not take the place
of blood-gas determinations, but they do provide
rapid feedback, and from a liability standpoint, it is
a huge mistake not to utilize them during every intu-
bation attempt. Continuous quantitative capnometry
monitors provide more reliable data than colorimet-
ric sensors,44,45 and the use of these devices is now
recommended for the confirmation of every endotra-
cheal tube placement, in all age groups, by both the
American College of Emergency Physicians46 and
the international medical community.47 Physicians
like Dr. Shah, who place so much confidence in their
own skills that they have no use for such devices,
risk lawsuits for themselves and death for their
patients.

Endotracheal intubation poses a risk of liability
even when performed correctly. In Giangrasso v.
Tenet Healthsystem Hospitals, Inc., a hospital and its
ED and inpatient personnel were sued after a 10-
year-old had to undergo 20 operations in an attempt
to correct subglottic stenosis that occurred as a result
of his intubation.48 Similarly, in Kent v. Baptist
Memorial Hospital, a physician who intubated a 16-
year-old diabetic “without difficulty” defended
against a claim that he had used an endotracheal
tube that was too large, thereby damaging the
patient’s vocal cords.49

Endotracheal intubation is not the only airway
issue to cause legal difficulties for ED practitioners.
A Washington pediatric hospital faced a medical
malpractice claim after a respiratory therapist, called
to the ED to administer oxygen to an infant,
allegedly “stared” at the patient, rather than suction-
ing her, as she aspirated to death.50 An ED physician
in Texas was accused of causing barotrauma to a
near-drowning patient by administering too much
positive end-expiratory pressure (PEEP).51 The fol-
lowing case highlights a serious problem that has led
to remarkably few lawsuits—airway management of
patients with cervical injuries.

Case #7. Ellis v. Niles.52,53 Paramedics respond-
ing to the scene of a collision in South Carolina
found Michael Ellis’ car upside down, with Ellis
outside the vehicle. They wrapped his neck in a col-
lar, rolled him onto a spineboard, and transported
him to Richard Memorial Hospital, a Level I trauma
center. One of the paramedics observed that Mr.
Ellis could move his extremities in the ED, and a
physician reported the presence of rectal tone.

A trauma team, consisting of three residents and
several nurses, provided most of Mr. Ellis’ care. An
x-ray revealed cervical spine injury. Intubation was
attempted a total of five times by a resident and an
anesthesiologist, first nasotracheally, and then oro-
tracheally. When these attempts failed, cricothy-
roidotomy was performed.

The following day, Mr. Ellis was found to be par-
alyzed in three of his extremities, allegedly as a
result of cervical spine movement during the intuba-
tion attempts. A malpractice action was brought
against two Advanced Trauma Life Support-certified
doctors who had been on the duty in the ED, and
against the hospital. The hospital settled before trial,
but because the physicians had been involved in the
patient’s care only peripherally, they were held not
liable.

Cervical injury must be suspected in every patient
exposed to significant trauma. At the same time, the
airways of these patients must be kept patent. For
the ED practitioner, this poses yet another dilemma:
How can the airway best be kept open without exac-
erbating a potential or existing cervical spinal injury?

Studies have shown that orotracheal intubation
can be accomplished safely in patients with injuries
of the cervical spine.54 Manual in-line stabilization
allows significantly less cervical movement than a
collar does, and studies on cadavers suggest that the
use of a straight laryngoscope blade produces less
axial distraction than other types.55 Flexible laryngo-
scopes, too, have been shown to work well. As long
as meticulous attention is paid to cervical immobi-
lization, the liability associated with the necessary
intubation of trauma patients appears to be minimal.

Education and Training
ED practitioners must be prepared to handle air-

way emergencies. This is particularly true in small
community hospitals and rural facilities, where the
assistance of specialists, such as otolaryngologists
and anesthesiologists, may not be immediately avail-
able. Accepting an ED post with insufficient training
in airway management invites malpractice litigation.
Practitioners with limited training in this area should
consider enrolling in a course that teaches advanced-
level airway maneuvers, as should those who lack
recent practical experience in this area.

Hospitals have an obligation to ensure that their
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personnel are qualified to perform the duties for
which have been hired. In one Rhode Island case, a
hospital incurred vicarious liability in the amount of
$2.8 million after one of its ED physicians refused
to perform a tracheostomy, saying that he had not
performed one in many years.56 Hospitals can limit
their liability exposure in this regard by granting
staff privileges only to well-qualified individuals.

Conclusion
Airway occlusion is a serious emergency. ED

practitioners must take swift, decisive action to rec-
ognize and resolve airway problems. They must be
prepared to perform endotracheal intubation, secure
a surgical airway, and utilize other airway-manage-
ment devices quickly and properly. Inadequate train-
ing poses a liability risk not only for practitioners,
but also for the hospitals in which they work.
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the evaluation form that will be provided at that time, and
return it in the reply envelope that will be provided to
receive a certificate of completion. When your evaluation
is received, a certificate will be mailed to you.

CE/CME Objectives
[For information on subscribing to the CE/CME program, contact

customer service at (800) 688-2421 or e-mail customerservice@

ahcpub.com.]

Participants who complete this activity will be able to:

• identify high-risk patients and practices within the ED;

• discuss a standard of care in the ED for treatment of conditions

that may be considered as high-risk;

• explain conditions and practices in which informed consent is

required in the ED; 

• cite methods of minimizing risk in the ED setting.



30. American Association of Respiratory Care, supra note 28. 
31. Freeman BD, Isabella K, Cobb JP, et al. A prospective, randomized

study comparing percutaneous with surgical tracheostomy in criti-
cally ill patients. Crit Care Med 2001;29:926. 

32. Toye FJ, Weinstein JD. Clinical experience with percutaneous tra-
cheostomy and cricothyroidotomy in 100 patients. J Trauma
1986;26:1034-40.

33. Feeney v. New England Medical Center, 615 N.E.2d 585 (Mass.
App. Ct. 1993).

34. Arenas v. Gari, 706 A.2d 736 (N.J. Super. 1996).
35. The defendants’ request for a new trial was granted after they pro-

duced evidence of possible bias by one juror against physicians.
36. Baptist Memorial Hospital System v. Smith, 822 S.W.2d 67 (Tex.

App. Ct. 1991).
37. Shah, supra note 6.
38. Sack JL, Brock CD. Identifying acute epiglottitis in adults. High

degree of awareness, close monitoring are key. Postgrad Med
2002;112:81-2, 85-6.

39. Campbell v. Williams, 638 So.2d 804 (Ala. 1994).
40. Smith v. Central Vermont Hospital, Inc., 868 A.2d 665 (Vt. 2004).
41. Bush v. Stoll, No. 159275 (Cal. Ct. App. 2003). 
42. American Association for Respiratory Care, supra note 31. 
43. Banks v. Climaco, 669 N.E.2d 1343 (Ill. App. Ct. 1996).
44. Anton WR, Gordon RW, Jordon TM, et al. A disposable end-tidal

CO2 detector to verify endotracheal intubation. Ann Emerg Med
1991;20:271–5. 

45. Hogg K, Teece S. Colourimetric CO2 detector compared with
capnography for confirming ET tube placement. Emerg Med J
2003; 20:265-266.

46. American College of Emergency Physicians. Clinical Policies
Committee. Verification of endotracheal tube placement. Ann
Emerg Med 2002;40:551-552. 

47. Guidelines 2000 for cardiopulmonary resuscitation and emergency
cardiovascular care: international consensus on science. Circulation
2000;102:I1-I370.  

48. Giangrasso v. Tenet Healthsystem Hospitals, Inc., No. F040867
(Cal. Ct. App. 2003). 

49. Kent v. Baptist Memorial Hospital, 853 So.2d 873 (Miss. Ct. App.
2003).

50. Hinkson-Irizarry v. Children’s Hospital and Regional Medical Cen-
ter, 121 Wash. App. 1036 (2004).

51. Williams v. Viswanathan, 64 S.W.3d 624 (Tex. App. Ct. 2001).
52. Ellis v. Niles, 450 S.E.2d 631 (S.C. Ct. App. 1994).
53. Ellis v. Oliver, 473 S.E.2d 793 (S.C. 1996).
54. Patterson H. Emergency department intubation of trauma patients

with undiagnosed cervical spine injury. Emerg Med J 2004;21:302-5.
55. Gerling MC, Davis DP, Hamilton RS, et al. Effects of cervical

spine immobilization technique and laryngoscope blade selection
on an unstable cervical spine in a cadaver model of intubation. Ann
Emerg Med 2000;36:293-300.

56. Rodrigues v. The Miriam Hospital, No. 91-380 (R.I. 1993). The
award was overturned on appeal, after the hospital showed that the
physician was an independent contractor, not an employee.

CE/CME Questions

12. Which of the following devices is designed to work in
either the trachea or esophagus?
A. Endotracheal tube
B. Laryngeal mask airway
C. Combitube

D. Lighted stylet

13. Which of the following should always be used during intu-
bation?
A. Pulse oximetry and capnography
B. In-line stabilization and straight laryngoscope blade
C. Radiography
D. Lighted stylet

14. Which of the following intubation complications produces
the most litigation?
A. Kinked tube
B. Tongue and palate perforations
C. Unrecognized esophageal intubation
D. Vocal cord injury

15. In Smith v. Central Vermont Hospital, what action formed
the basis of the alleged malpractice?
A. Failure to intubate immediately
B. Unnecessary restraint of the patient
C. Failure to obtain a pre-intubation x-ray
D. Performing RSI with the wrong agent 

Answers:
12. C 
13. A 
14. C 
15. A
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