
‘Patient dumping’ charges in Los Angeles
call attention to care of homeless 
Los Angeles hospital accused, but most hospitals face same dilemma

ALos Angeles hospital is under fire for what critics call “patient
dumping” after local media aired footage of a homeless woman
who had been treated and then dropped off at a shelter in the

downtown area known as Skid Row, where she wandered aimlessly on
the sidewalk in a hospital gown. Though the issues involved are far more
complex than the local media portray, legal experts and hospital adminis-
trators agree that there are lessons for risk managers.

The first lesson: Never send a patient out onto the street in a hospital
gown or without shoes. Beyond that, the solutions are more challenging,
starting with a commitment to helping indigent patients find help after
treatment and ending with an effort to make your work in that regard vis-
ible to the community.

The California incident is focusing attention on a problem that has long
vexed risk managers: What to do with patients who have been treated and
are ready for discharge, but who have nowhere to go or refuse to go. That
was the genesis of the incident in Los Angeles, in which staff at Kaiser
Permanente hospital put a 63-year-old woman into a taxi and had her
dropped off outside a shelter downtown. The woman was wearing only a
hospital gown and socks and appeared disoriented in the news footage.
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A controversy in Los Angeles is focusing attention on how to discharge
homeless patients without inviting liability and criticism. Experts advise going
the extra mile to find placement even though your actual obligation is limited.
• Document efforts to find after care or shelter for the patient. 
• Avoid the impression that you just dumped a patient on the street.
• There is some obligation to investigate post-discharge options.

EXECUTIVE SUMMARY



The office of the Los Angeles district attorney
has issued statements confirming that it is inves-
tigating the incident but calls to the office from
Healthcare Risk Management were not returned.
Kaiser Permanente spokesman Jim Anderson
tells HRM that the hospital staff violated policy
by discharging the woman in a hospital gown.
The hospital also is investigating whether the
woman was delivered to the shelter in an appro-
priate manner.

“Putting someone in a taxicab in a hospital
gown is a violation of our policy. That simply
shouldn’t have happened,” he says.

Soon after the controversy erupted, the hospi-
tal issued a statement offering “our deepest

apologies to our patient and to the community.
Our handling of this case violated our own stan-
dards and practices and is contrary to our mis-
sion and values. This should not have happened.
We are extremely upset that it did. We will take
appropriate steps to make sure it does not hap-
pen again.” The statement went on to say that the
hospital routinely helps homeless patients gain
access to the resources they need — food, shelter,
services — as part of the discharge process.

The controversy in Los Angeles also may be
fueled by longstanding debates regarding fund-
ing for indigent care, the homeless problem, and
other social issues, plus infighting among differ-
ent agencies about how to solve those problems. 

Avoid appearance of not caring

Adrienne E. Marting, JD, a health care practice
attorney with Powell Goldstein in Atlanta, says
while she sympathizes with hospitals that struggle
with appropriate discharge for homeless patients,
the Kaiser facility made a crucial error when it dis-
charged the patient in a hospital gown. Any hospi-
tal that leaves a patient in a hospital gown out on
the street is vulnerable to claims of patient aban-
donment, Emergency Medical Treatment and Labor
Act (EMTALA) violations, or at the very least, viola-
tions of the Medicare Conditions of Participation
pertaining to discharge planning, she says. 

The incident speaks as much about the need
for more homeless shelters as anything else,
Marting notes. “Many hospitals are under incred-
ible financial stress and simply cannot afford to
house medically stable patients just because they
have nowhere else to go,” she says. “Hospital risk
managers should develop referral agreements
with homeless shelters, nursing homes, drug and
mental health facilities to ensure the proper dis-
position of patients who are stable for discharge.”

That advice is seconded by Linda Stimmel, JD,
partner and co-founder of Stewart Stimmel in
Dallas and Mary Jean Geroulo, JD, an attorney
with the firm who previously was a hospital
administrator for 10 years and dealt with this diffi-
cult issue. They both say risk managers should
review policies and procedures to make sure they
adequately address the needs of homeless patients,
but they also acknowledge that hospitals can be
caught in a no-win situation.

Stimmel says it is a common problem for hos-
pital administrators to have homeless patients
who have nowhere to go, but even more difficult
is the patient who refuses to leave even when you
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have a shelter or other facility. 
“I’ve had clients facing this, and my first advice

is to document every step you take to help that
person, every single thing you do,” she says. Show
all the diligent work you’ve done to help this per-
son and the competency exams to show that they
can understand what you’re telling them, Stimmel
says. “We have advised clients to escort patients
out of the hospital and put them in a cab, and to
pay the cab fare to a homeless shelter where
you’ve arranged for them to stay,” she says. 

Effort required by Medicare COP

Geroulo points out that helping homeless
patients with discharge is more than just a good,
caring thing to do. Hospitals are obligated under
the Medicare Conditions of Participation to assess
every patient regarding what follow-up care and
discharge planning is needed. It is not sufficient
to simply inform the patient about the need for
follow-up care; the hospital must assess what
resources are available to the patient and assist
with obtaining the necessary help.

“If they don’t meet that obligation, they can be
found out of compliance with that condition of
participation and Medicare will force them to put
changes into their system to show they are com-
plying,” Geroulo says. “But if the staff does every-
thing they’re supposed to do and the patient is
competent but refuses to leave, then the hospital
may have no other option but to discharge the

patient against the patient’s will. That may be
anything from putting him in a cab and sending
him to the shelter or assisting her with a bus pass
so she can go wherever she chooses to go.”

The key for risk managers, in determining
where your obligation and potential liability
ends, is whether you have met that Medicare
Condition of Participation, Geroulo says. Once
you have met that requirement, then the question
becomes exactly how you get the person out of
your facility. Geroulo says in her years as a hospi-
tal administrator, she saw instances in which
patients reluctant to be discharged had to be
escorted off the premises by security — an unfor-
tunate but necessary step.

She notes that though the issue can be difficult to
resolve, ultimately the hospital does not have an
obligation to make people who were homeless
when they entered the facility not homeless when
they leave. There is nothing wrong with sending a
patient to a homeless shelter after treatment,
Stimmel and Geroulo say. (See article, this page,
for more advice on how to deal with discharging
homeless patients, and p. 65 for concerns about
EMTALA.)

Though tough love sometimes is warranted,
Stimmel and Geroulo agree with other observers
about the Los Angeles hospital’s key mistake,
emphasizing that they would never approve of a
homeless patient being sent out in a hospital gown.
Even if the patient flatly refused to change clothes,
she should have been sent with something to put
on when she chose.

“The hospitals I represent would go buy a set 
of clothes, use some from the donated clothes bin,
anything to get some real clothes on that person
before they go out on the street,” she says. Spend-
ing a few dollars on a shirt and pants is worth it, if
necessary, Stimmel says. “What the Los Angeles
hospital did was silly,” she says. “It was asking for
trouble and bad publicity.”  ■

Document diligently, send
patients with needed items

When you must discharge a homeless patient
with nowhere to go, make sure you docu-

ment extremely well and avoid making mistakes
that can cast your hospital in a bad light, experts
advise. Here are some tips:
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For more information on appropriate discharge of
homeless patients, contact: 
• Jim Anderson, Kaiser Permanente Southern

California News Bureau, 1526 N. Edgemont St.,
Los Angeles, CA 90027. Telephone: (626) 405-
5534. E-mail: jim.h.anderson@kp.org.

• Mary Jean Geroulo, JD, Stewart Stimmel, 1701
N. Market St., Suite 318, L.B. 18, Dallas, TX
75202. Telephone: (214) 615-2012. E-mail:
maryjean@stewartstimmel.com.

• Adrienne E. Marting, JD, Powell Goldstein, One
Atlantic Center, 14th Floor, 1201 W. Peachtree
St. N.W., Atlanta, GA 30309-3488. Telephone:
(404) 572-4517. E-mail: amarting@pogolaw.com.

• Linda Stimmel, JD, Stewart Stimmel, 1701 N.
Market St., Suite 318, L.B. 18, Dallas, TX 75202.
Telephone: (214) 752-2648. E-mail: linda@stewart
stimmel.com.
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• Document like you’ve never documented
before.

Document in detail everything you’ve done 
to try to help this patient find somewhere to go,
says Mary Jean Geroulo, JD, an attorney with
Stewart Stimmel in Dallas. When Geroulo was a
hospital administrator, she encouraged staff to
meticulously record every step taken to find shel-
ter or other resources.

Staff should document who they called, what
they offered, and the patient’s response. If you
called 20 shelters or step-down facilities, docu-
ment every single one rather than writing that
you “called 20 places looking for shelter.” Be sure
to record any resistance from the patient to the
options you offer. You want to create a record that
shows not just that you tried to help the patient,
but exactly how hard you tried. 

“That’s where some hospitals drop the ball,”
Geroulo says. “They actually do put a lot of effort
into helping the patient, but then they can’t prove
it when someone claims they didn’t.”

You may have to get tough

• Play hardball when necessary.
Not all patients who have nowhere to go are

really without options, notes Linda Stimmel, JD,
partner and co-founder of Stewart Stimmel.
Often, for instance, an elderly patient has finan-
cial resources and could go home with a relative,
but the family refuses to help. Sometimes the
patient is reluctant to leave the hospital as well. 

You still should work to provide options to the
patient, such as placement in other facilities, but
if the patient still will not leave the hospital, you
may have to get tough, Stimmel says. Many times
she has advised client hospitals to call in the fam-
ily and give them an ultimatum.

“We’ve told them that we will start billing for
the care, and we’re going to file a lawsuit to get
guardianship of the patient and take payment out
of the patient’s estate. Whatever money she has
will eaten up by the hospital bills,” Stimmel says.
“You can’t imagine how quickly they take the
patient home. It works about 70% or 80% of the
time.”

Reid Cocalis, JD, an attorney with the law firm
of Gordon Hargrove in Fort Lauderdale, FL, says
he also has worked with hospitals to use that strat-
egy. In one case, an elderly woman could not leave
because her son would not make any arrange-
ments for her care. Cocalis had to pursue an elder
abuse complaint with the adult protective services

agency by pointing out that the son was diminish-
ing the woman’s assets by forcing her to stay at the
hospital.

“Only when he was faced with that complaint
did he consent to the discharge and arrange
appropriate home care for her,” he says. “Usually,
once you file a motion with the court, they know
that you’re serious and you don’t even need to
proceed through with the court proceeding.”

• Provide essentials for the patient.
The clothing issue is not negotiable. Any cloth-

ing is better is better than a hospital gown. But
Geroulo also says it is a good idea to send the
patient with a comfort kit of items such as a
toothbrush, toothpaste, and soap. 

• Send paperwork with the patient.
The patient should have documents showing his

or her current status and how the discharge took
place, suggests Leila Narvid, JD, an attorney with
Sideman & Bancroft in San Francisco. Particularly
with patients who are mentally challenged or a
substance abuser (but competent for discharge), it
is a good idea for them to carry a summary of the
most current treatment and what efforts were
made to provide aftercare and shelter.

“That way, if they do seek help elsewhere, the
other party will have the information to know
what they need and what’s been done for them
already,” Narvid says.

• Consider sending an escort with the
patient.

Many hospitals send a staff member with the
patient when delivering him or her to a shelter 
or other location. While that is not always feasi-
ble for a busy facility, it is a good idea when pos-
sible, Stimmel says. The escort can help ensure
the patient gets to the proper location and can
record the final step, such as whether the person
entered the shelter or refused.  ■
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For more advice on discharging homeless patients,
contact:
• Reid Cocalis, JD, Gordon, Hargrove & James,

2400 E. Commercial Blvd., Suite 1100, Fort
Lauderdale, FL 33308. Telephone: (954) 958-
2500. E-mail: rcocalis@ghj.com.

• Leila Narvid, JD, Sideman & Bancroft, One
Embarcadero Center, Eighth Floor, San
Francisco, CA 94111. Telephone: (415) 392-
1960. E-mail: lnarvid@sideman.com.
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Plaintiffs may push cases 
alleging EMTALA violations

Plaintiffs’ attorneys soon may use the discharge
of homeless patients to push the boundaries of

the Emergency Medical Treatment and Labor Act
(EMTALA), cautions John Wagner, JD, an attor-
ney with Nossaman Guthner in San Francisco.
While the definition of stabilization largely has
been a medical decision, he says the issue of
homeless patients may change that definition.

“I think we’re going to see some cases in which
plaintiffs’ attorneys argue that the patient isn’t
really stabilized within the meaning of EMTALA
until the follow-up is done and the stitches are
removed or the follow-up X-rays are taken,”
Wagner says. “Everyone leaves the emergency
department with a form saying what you need to
do after you leave, and if it’s clear that the patient
has no means to follow up, attorneys are going to
argue that they weren’t really stable when they
left your facility.”

Attorneys likely will argue that merely telling
the patient what to do after discharge is insuffi-
cient and that you must ensure it is possible for
the patient to follow those instructions, he says.
But wouldn’t that mean that homeless patients
would never meet the definition of stable for
EMTALA and be eligible for discharge?

“I think some plaintiffs will argue that posi-
tion, and obviously there can be bigger motive
behind that in terms of changing how homeless
people are treated,” Wagner says. “One of the
next waves of EMTALA litigation is going to be
what stabilization means when there are no sup-
porting resources.”

Leila Narvid, JD, an attorney with Sideman 
& Bancroft in San Francisco, is skeptical about
whether plaintiffs could be successful with such an
argument. She says EMTALA is fairly clear about
what stabilization means and says it would be

difficult for an attorney to argue that it includes
follow-up care. For instance, if a patient presents
with malignant cancer and obviously needs fol-
low-up care in the near future, there still is no
EMTALA issue, she says. 

“As long as there is no emergency condition, the
facility could still refuse treatment, even though
you need follow-up therapy,” she says. “I’d see the
issue in the same way if a homeless patient clearly
needs follow-up care after you have stabilized and
provided care. As long as there is no emergency
medical condition, EMTALA does not apply.” 

However, Narvid notes that there is nothing to
stop states from enacting laws that are stricter in
this regard than EMTALA. That could be a bigger
risk than plaintiffs stretching the definition of sta-
bilization, she says.

“I think as long as you have made the good-faith
effort to find a shelter for this person, you’re in the
clear as far as EMTALA is concerned,” Narvid says.
“Once that person is stabilized, your EMTALA obli-
gation ends. A hospital would be well advised to go
beyond that, but not because of EMTALA.”  ■

Avoid risk from obese with
specific policies, rules

(Editor’s note: This is the last of a two-part series on
the liability risks associated with treating morbidly obese
patients. Last month’s Healthcare Risk Management
explored the obligations to prepare for these patients.
This month’s issue details how one insurer has provided
specific guidelines to mitigate the risk.)

As Americans get bigger and hospitals see
more large patients seeking bariatric surgery,

risk managers are worried about the increased
liability risk they pose. These patients can be
injured if you do not have the proper equipment
for patients of this size, and you may need to
change policies and procedures to protect both
the patient and your staff.

One insurer has addressed the problem head on
with a set of guidelines for its clients who provide
bariatric surgery. PHT Services (PHTS) in Colum-
bia, SC, provides risk management services to
South Carolina’s health care industry, and Brian J.
Teusink, CPA, CCM, AIAF, executive vice president
and chief risk officer, says the company developed
the guidelines after realizing that its members were
caring for obese patients more frequently than in

June 2006 / HEALTHCARE RISK MANAGEMENT ® 65

For more information on EMTALA issues and
homeless patients, contact:
• John Wagner, JD, Nossaman Guthner Knox &

Elliott, 50 California St., 34th Floor, San Francisco,
CA 94111. Telephone: (415) 398-3600. E-mail:
jwagner@nossaman.com. 
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the past. The obese patient brings special concerns
in any health care setting, but bariatric surgery is a
relatively new field with a substantial risk for com-
plications, he notes.

The guidelines are intended to help risk man-
agers address the inherent risks of obese patients
and to ensure that bariatric surgery is provided in
the safest manner, Teusink says.

Their approach has been to look at the risk
enterprisewide, which means taking into consid-
eration the risks not only to the patients but also
the staff, he says. “Our workers’ comp program
has been moving toward minimal lift, making
sure hospitals are getting the proper equipment
in place and lift teams to prevent staff injuries,”
he says. “The increase in bariatric surgery is
putting more emphasis on that effort.”

In addition to lift and transfer equipment,
obese patients require beds rated for their weight
and size, toilets and chairs designed for the large
patient, and various medical equipment that is
required to adequately and safely provide medi-
cal care, Teusink says. Surgical tools must be
longer, blood pressure cuffs bigger, and it’s a
good idea to bolt exam tables to the floor so they
can’t tip over.

PHTS provides guidance to risk managers con-
cerned about adequately caring for large patients,
but any provider who will perform bariatric
surgery must meet PHTS’ guidelines in order to
be insured by the company.

“If you’re considering doing bariatric surgery,
get started early on putting together a team that
will oversee this, because you’re going to need to
pull together representatives from many disci-
plines,” Teusink says. “You don’t want to get the
program up the 11th hour and realize you don’t
have some key people involved.” 

T. Stephen Helms, CPCU, ARM, a risk man-
agement consultant with Palmetto Healthcare

Liability Insurance Program, the insurance divi-
sion of PHTS, explains that the guidelines were
devised by a bariatric task force of experts from
different hospitals. The guidelines must be
adopted or PHTS will not provide coverage for
claims arising from bariatric surgery. (See p. 67
for excerpts from the guidelines.)

The guidelines require hospitals to invest in
additional equipment that is designed especially
for obese patients, and Teusink explains that most
hospitals see that investment as a cost of doing
bariatric surgery. But for hospitals that don’t do
bariatric surgery and might see the extra large
patient for other care only occasionally, how do
you know if the expense is justified? 

“Those business decisions can be made based
on the history of who has shown up in your emer-
gency department in the past, the community you
serve, and whether there is another facility in the
same region that might be better able to handle
the obese patient,” Teusink says. However, they
encourage their member hospitals to be prepared
for these patients, he says. “If they don’t have spe-
cialized equipment available, then they need to
have administrative controls in place with their
staff to ensure that they have lift teams ready to
respond and other ways to respond,” he says. 

Helms notes that it is risky for a hospital to avoid
preparing for obese patients, because they eventu-
ally will come to your facility for one reason or
another. With the growing numbers of obese people
and the health care industry’s recognition of their
special needs, it is getting harder for a hospital to
claim it didn’t expect to treat them, he says. “The
question is going to be what is the reasonable stan-
dard, and I think it’s reasonable to think that you’re
going to treat obese patients,” Helms says.

Diversion can be an option

Teusink says it can be acceptable in some circum-
stances to divert extra large patients to another facil-
ity more capable of treating them, but that would
not be acceptable when the patient has an emer-
gency medical condition. That means your emer-
gency department might be the first place to start
investing in the special equipment and staff train-
ing, he suggests. 

Wendy G. Stephenson, MS, senior risk man-
agement consultant with PHTS, also notes that
much of the equipment and staff training is useful
for standard patients, not just the obese. Lifting
and transfer devices, for instance, also can prevent
injuries when the patient is a 100-pound elderly
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All hospitals should have a plan for adequately treat-
ing morbidly obese patients without exposing them
or your staff to additional risk. Providing bariatric
surgery substantially increases your obligation.
• Special equipment and staff training are key.
• Bariatric surgery requires oversight by many

disciplines.
• Diversion to another facility can be acceptable

for nonemergencies.
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woman who cannot assist with her transfer.
“It’s a good business decision for any kind of

patient you have coming in to have adequate lift
equipment available,” she says. “It’s not as if
you’re going to buy this equipment and never
use it until a very large patient shows up.”  ■

Guidelines call for special
care with bariatrics

These are some excerpts from the special
guidelines that PHT Services, an insurer in

South Carolina, provides to client hospitals that
perform bariatric surgery:

• Laparoscopic Adjustable Gastric Banding
(LAGB) and Roux-en-Y (RYGB) procedures will be
the only bariatric surgical weight loss procedures
permitted under the underwriting guidelines.

• Hospitals performing bariatric surgery must
have a comprehensive program that includes pre-
operative, perioperative, and postoperative com-
ponents. The surgery program will not meet the
underwriting guidelines until hospital adminis-
tration and the medical staff has approved a writ-
ten program adopting the “minimum
requirements” contained in the guidelines.

• Regardless of whether restrictive or com-
bined restrictive-malabsorptive procedures are
utilized, follow-up is imperative to monitor for
potential serious sequelae and operative failure.

These operations should only be performed
within the setting of an obesity treatment pro-
gram committed to maintaining long-term fol-
low-up for evaluation of outcomes.

• Hospitals providing bariatric surgery ser-
vices must have a mechanism to remain informed
of standards from state, federal, and professional
organizations. Hospital policies and procedures
will be updated to ensure compliance whenever
regulations/standards change.

• Careful preoperative evaluation and patient
preparation are critical to success. Patients should
have a clear understanding of expected benefits,
risks, and long-term consequences of surgical treat-
ment. Surgeons must know how to diagnose and
manage complications specific to bariatric surgery.
Patients require lifelong follow-up with nutritional
counseling and biochemical surveillance. Surgeons
also must understand the requirements of severely
obese patients in terms of facilities, supplies, equip-
ment, and staff necessary to meet these needs, and
should ensure that the specialized staff and/or
multidisciplinary referral system is included in
treatment of these patients.

• A bariatric surgery team must be appointed
that includes the following positions: program
coordinator, medical director, anesthesia coordi-
nator, pharmacist, dietitian, physical therapist,
exercise physiologist, surgical services represen-
tative, behavioral health representative, and res-
piratory therapist. In addition, there must be a
physician risk officer who works in collaboration
with members of the risk management team and
the bariatric surgery team to improve patient and
worker safety. 

• A plan of care should be addressed in the
policies and procedures of all units that will 
be involved in the care of the bariatric patient,
including specialized training and documented
skills checklists on staff.

• In the interest of worker and patient safety,
special lifting and moving equipment will need
to be acquired and used for all lifting and mobi-
lization of the morbidly obese patient population.
The following steps are required:

1. Formal assessment of needs, including a writ-
ten report and evaluation of current patient lifting
equipment available, and evaluation of the need
for additional equipment necessary for lifting mor-
bidly obese patients.

2. Acquisition of necessary equipment.
3. Education of staff.
4. Ensure caregivers within the unit are pro-

vided education and training on patient mobility
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For more information on the liability risks of treating
obese patients, contact:
• T. Stephen Helms, CPCU, ARM, Risk Manage-

ment Consultant, Palmetto Healthcare Liability
Insurance Program, 250 Berryhill Road, Suite
402, Columbia, SC 29210. Telephone: (704)
895-4732. E-mail: steve_helms@aig.com.

• Wendy G. Stephenson, MS, Senior Risk
Management Consultant, PHT Services, 250
Berryhill Road, Suite 402, Columbia, SC 29210.
Telephone: (803) 731-5300, ext. 504. E-mail:
wstephenson@phts.com.

• Brian J. Teusink, CPA, CCM, AIAF, Executive
Vice President and Chief Risk Officer, PHT Ser-
vices, 250 Berryhill Road, Suite 402, Columbia, 
SC 29210. Telephone: (803) 731-5300, ext. 585.
E-mail: bteusink@phts.com.
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assessment form, protocols, equipment, and
assist devices.

5. Ensure equipment is utilized appropriately.
Identify, report, and correct potential ergonomic
risks that may affect patient mobility (i.e., broken
beds, equipment, etc.).

6. Develop administrative controls to annually
evaluate equipment needs.

7. Utilize patient mobility equipment, assistive
devices, and obtain staff assistance whenever
possible.

8. Training on the equipment prior to use.
9. Report any barriers or limitations with

patient mobility protocols to the licensed nurse
or charge nurse. These may include unavailable
equipment, assistance unavailable, or lack of
training for equipment.

10. Shift to shift assessment, evaluation, and
updating any changes and communication of
patient’s mobility status and subsequent care plan
updates to reflect changes in patient’s condition.

11. Provide education and training on patient
mobility assessment form, protocols, and equip-
ment or assist devices, and ensure it is utilized
appropriately. 

12. Analyze training and effects on safe patient
mobility for employees and patients, and present
results to safety committee.  ■

On-site JCAHO surveys 
offer lessons to others

The Joint Commission on Accreditation of
Healthcare Organizations’ (JCAHO) switch to

conducting all types of on-site accreditation sur-
veys and certification reviews on an unannounced
basis is causing risk managers and other adminis-
trators to rethink some key strategies. This major
policy change requires a shift in the way risk man-
agers help get their organizations ready for a Joint
Commission survey, say those who have already
been through unannounced inspections. 

Instead of spending months feverishly getting
everything in tip top shape for the scheduled sur-
vey, now you have to be sure everything is right
all the time, they say.

In announcing the new plan, Joint Commission
president Dennis S. O’Leary, MD, said the new
process “should create an impetus for each organi-
zation to be in compliance with 100% of the stan-
dards 100% of the time. Making on-site evaluations

less predictable and more focused on potential per-
formance issues is intended to satisfy both public
demand for greater organization accountability and
organization demand for greater value in undergo-
ing these outside evaluations.”

During 2004 and 2005, the Joint Commission
pilot-tested the unannounced survey process in
various types of volunteer organizations. The
responses from the organizations involved in the
pilot were positive, the Joint Commission reports,
but also identified the need to provide short (five-
day) notice of surveys to certain types of organiza-
tions. These include prison facilities, Department 
of Defense installations, organizations that do not
operate on a regular five-day-per-week basis, and
very small entities (such as some physician offices)
where an on-site survey might totally disrupt daily
operations.

From 2006 through 2008, the unannounced
survey will occur in the year in which the organi-
zation is due for its next survey. Subsequent
unannounced surveys will occur during an inter-
val of 18-39 months after the organization’s
previous unannounced survey. The timing of
subsequent on-site evaluations will be deter-
mined by criteria derived from Joint Commission
monitoring of organization performance data.

For-cause unannounced surveys will continue
to be conducted whenever warranted. The Joint
Commission will continue to conduct one-day
random unannounced surveys in an annual 5%
sample of organizations that have not yet under-
gone full unannounced surveys. Over time, these
unannounced surveys will be replaced by random
unannounced on-site evaluations of steps that
accredited organizations have taken to remediate
previous citations. 

Unannounced surveys do have the intended
effect of keeping you on your toes, says Gloria
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This year’s move by Joint Commission on Accredi-
tation of Healthcare Organizations to make all sur-
veys unannounced puts more pressure on orga-
nizations to be ready all the time. Those who have
been through unannounced surveys offer some tips.
• Surveyors now focus on talking with staff, not

administrators.
• Unannounced surveys require a major shift from

past efforts to comply.
• Games and fun ideas can help educate staff.

EXECUTIVE SUMMARY



Swanbon, director of quality and risk manage-
ment for Merrimack Valley Hospital in Haverhill,
MA. The hospital was surveyed in late January.
She says the hospital was ready because the
prospect of an unannounced survey changed the
culture and how the organization ensures compli-
ance with Joint Commission standards. 

“You have to always be prepared. You can’t
wait until next year to put something new in
place,” she says. “Whenever JCAHO releases a
new requirement, you have to implement it right
away. Before, we felt like we had that two- or
three-year leeway.”

The new approach is actually easier, Swanbon
says. Instead of a furious rush to prepare when the
survey date approached, the hospital implements
changes steadily, she says. Joint Commission sur-
veyors also have changed the way they look you
over and what they want to see, Swanbon notes.

“Instead of spending the day talking with
administrators and sitting through the presenta-
tions that we put so much work into, they’re out on
the floor talking to staff,” she says. The staff inter-
views come as part of the patient tracer process in
which patient records are traced through the differ-
ent departments of the hospital in which they were
treated. “That’s a big turnaround,” Swanbon says.
“They want to talk to staff in many departments
and ask them directly about JCAHO compliance.”

The surveyors were especially interested in
anything related to patient safety, Swanbon says.
That emphasis included medication administra-
tion, medication reconciliation, fall prevention,
and many aspects of handoff communication.
After talking with staff, the surveyors requested
copies of certain hospital policies and the staff
education records for some of the individuals
they spoke with.

Swanbon says the experience was not as daunt-
ing as she had feared, and the same report comes
from Ann Staroszczyk, CPHQ, director of quality
management at Aurora Sinai Medical Center in
Milwaukee. The Joint Commission surveyed the
hospital in early February. Like Swanbon, she says
one of the biggest differences was the focus on the
staff instead of hospital administrators. 

“JCAHO is really focusing a lot more on what
matters instead of being satisfied that you could
put together a sharp presentation by senior
administrators,” she says. “They’re out there
talking to people on the front line and actually
watching them work, observing patient care. It’s
a very different focus, and it means you have to
be in compliance all the time.”  ■

Fun and games help 
staff prepare for JCAHO

Getting your staff ready for an unannounced
survey by the Joint Commission on Accredita-

tion of Healthcare Organizations (JCAHO) is differ-
ent from the old way of preparing tons of charts
and notebooks for a formal presentation, says Ann
Staroszczyk, CPHQ, director of quality manage-
ment at Aurora Sinai Medical Center in Milwaukee. 

The Aurora Sinai staff did well in its recent sur-
vey because Staroszczyk and her colleagues had
implemented several strategies to help educate
them about Joint Commission compliance and
related issues. The hospital uses its internal web site
to post Joint Commission learning opportunities,
such as the “JCAHO Question of the Week.” The
question addresses a topic that is important for
compliance, and the department supervisor often
posts it in a work area to spur discussion.

“It gets them used to answering questions
about these issues,” she says. “They’re used to it
by the time someone from JCAHO shows up and
starts asking the same questions.”

Another technique is called “JCAHO Bingo.”
Employees are given bingo cards that have a ques-
tion with three possible answers in each square.
The employee chooses an answer and checks with
a supervisor to see if it is correct. Once enough
answers are correct to spell BINGO, the cards are
collected for a drawing. A few employees win a
small prize, such as a key chain, from the hospital
gift shop.

All staff are required to participate in the
monthly Joint Commission education, either 
on the internal web site or by playing JCAHO
Bingo. The bingo game appeals to some staff who
are not as comfortable working on the computer,
she notes. “The idea is to make it a little fun and
spark more interest,” Staroszczyk says.  ■

Checklist helps Baylor staff 
ready for surprise surveys

When you hear that today is the day you’ll
be surveyed by the Joint Commission 

on Accreditation of Healthcare Organizations
(JCAHO), it’s too late to make any major
improvements. But you might be able to tidy 
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up a few things.
All Saints Medical Center in Fort Worth, TX,

uses this “Last Minute JCAHO Clean-Up List” 
in various departments throughout the hospital
when the staff gets word that a surveyor is on the
way. (See checklist, above.)

If your facility is to be surveyed, you can find
out at 7 a.m. Eastern that morning by checking the
JCAHO extranet web site. The site will tell you if
today is the day and will provide information and
photographs for confirming the identities of the
surveyors. Go to www.jcaho.org and go to the
“Jayco Login” section. Then click on the “notifica-
tion of scheduled events” link.  ■

Fake JCAHO surveyors still
trying to access hospitals

The Joint Commission on Accreditation of
Healthcare Organizations (JCAHO) reports

that fake surveyors still are trying to gain access
to health care facilities and urges risk managers
to stay on alert. 

Joe Cappiello, Joint Commission vice president
for accreditation field operations, says there have
been three more incidents recently. He declined to

name the hospitals but says that in two of the cases,
the impostors came to the hospital main entrance;
and in the third case, a woman was wandering
through the halls on one of the floors looking lost. 

The latter incident occurred in Wisconsin. 
The Wisconsin Hospital Association (WHA)
recently sent an alert to members describing it: 
The woman was wearing a three-piece business
suit and appeared very professional. She was seen
looking around the lower level of a hospital near a
cafeteria and materials supply department. When
an employee asked if she needed assistance, she
said she was with the Joint Commission and was
touring the facility. She agreed when the employee
suggested that they go to meet with the hospital
director, but she said she first needed to get some-
thing from her car. She never returned from the
parking lot.  ■

JCAHO warns about 
problems with some tubing

The Joint Commission on Accreditation of
Healthcare Organizations (JCAHO) has issued a

special warning to double-check how tubes and
catheters are connected to patients, citing a number
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Last-Minute Joint Commission Clean-Up List
CHARTS
■■ Every page in the chart should have a patient sticker.

PEOPLE
■■ Everyone is wearing their ID badge.
■■ Be polite. Answer only the question that is asked.

ENVIRONMENT
■■ No food or drink in patient care areas.
■■ Make sure everything is on the same side of the hallway.
■■ Make sure no fire exits/doors/extinguishers are blocked.
■■ Linen cart is covered.
■■ Check Clean Room. Make sure only clean equipment is stored, there is nothing on the floor, there are no

outer storage boxes, and there is an 18-inch clearance from the ceiling.
■■ Check Dirty Room. Make sure only dirty equipment is stored, there is nothing on the floor, there are no

outer storage boxes, and there is an 18-inch clearance from the ceiling.
■■ Only cleaning supplies under all of the sinks.
■■ Containers closed. Remove expired items in the patient nutrition fridge.
■■ Secure ALL medications. ALL medications are in a locked med cart or locked med room.
■■ All oxygen tanks are secured.

Source: Baylor All Saints Medical Center at Fort Worth (TX). 



of dangerous misconnections.
Reports to the Joint Commission and other

groups show that tubing and catheter misconnec-
tion errors occur frequently and lead to deadly
consequences in many instances. In response, the
Joint Commission issued a Sentinel Event Alert
nationwide to create new awareness of the prob-
lem and offer practical solutions to avoiding
these occurrences.

Many tubing misconnections are caught before
the patient is injured, the Joint Commission
reports, but the errors still pose a real threat to
patient safety. The problem can be overcome
through heightened vigilance and a systematic
approach to avoiding misconnections, the Joint
Commission says.

Important warning signs of a possible miscon-
nection, according to the Alert, include having to
force-fit tubes together or having to use an adapter.
Using a tube or catheter for something other than
its intended purpose also may signal, or cause, a
misconnection. To reduce the risk of errors related
to tubing misconnections, the Joint Commission
recommends that health care organizations take
these steps:

• Avoid purchasing nonintravenous equip-
ment with tubing connectors that permit connec-
tion with intravenous connectors.

• Conduct tests on and assess risks of new
tubing and catheter purchases to identify the
potential for misconnections, and take appropri-
ate preventive measures before using. 

• Always trace a tube or catheter from the
patient to the point of origin before connecting
any new device or infusion.

• Route tubes and catheters having different
purposes in different, standardized directions.
For instance, IV lines are routed toward the head,
and enteric lines are routed toward the feet.

• Recheck connections and trace all patient tubes
and catheters to their sources as a standard of care
when a patient arrives in a new care setting.

• Emphasize the risk of tubing misconnections
in clinician orientation and training programs.

• Inform patients and their families of the impor-
tance of getting help from nurses or doctors when-
ever there is a real or perceived need to connect or
disconnect devices or infusions. ■

Wrong-site surgery rare, 
major injuries even more so

Insurance records suggest that wrong-site
surgery is extremely rare and major injury from

it even rarer, according to a study supported by
the Agency for Healthcare Research and Quality.

Researchers led by Mary R. Kwaan, MD,
MPH, a physician and researcher at Brigham and
Women’s Hospital and Harvard School of Public
Health in Boston, estimate that a wrong-site
surgery serious enough to result in a report to
insurance risk managers or in a lawsuit would
occur approximately once every five to 10 years
at a single large hospital.1 

The study assessed all wrong-site surgeries
reported to a large medical malpractice insurer
between 1985 and 2004 and found that the num-
ber of wrong-site surgeries conducted on limbs 
or organs other than the spine occurred once in
every 112,994 operations. Forty cases of wrong-
site surgery were identified among 1,153 mal-
practice claims and 259 instances of insurance
loss related to surgical care. Twenty-five of the
cases were nonspine wrong-site surgeries, with
the remainder involving surgery of the spine.

AHRQ director Carolyn M. Clancy, MD, 
says the good news is that wrong-site surgery is
extremely rare, and major injury from it even less
common. “The less good news is that although
site-verification protocols offer some protection
against such errors, they are not foolproof,” she
says. “We have a lot more to do to ensure that
wrong-site surgery never happens.”

The study examined site-verification protocols 
at 25 hospitals as a means to prevent wrong-site
surgery from occurring. The site-verification proto-
cols included marking the operative site, a pre-
operative verification process by the surgeon and
one other health care staff member, and informed
consent from the patient with specification of the
site of the surgery. The study found that simplicity
and avoidance of excessive redundancy are the key
features of successful site-verification protocols.

Available medical records for 13 of the 25 non-
spine wrong-site surgery cases show that injury
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fire safety plans

■ ‘Speak up’ to cut drug
errors

■ Disclosure: One
conversation or multiple?

■ Back to basics 
for fall prevention

COMING IN FUTURE MONTHS



was temporary and minor in 10 of the cases.
Researchers conclude that following the Joint
Commission on Accreditation of Healthcare
Organizations’ Universal Protocol for Preventing
Wrong Site, Wrong Procedure, Wrong Person Surgery
might have prevented eight of the cases. 

Reference 

1. Kwaan MR, Studdert DM, Zinner MJ, et al. Incidence,
patterns, and prevention of wrong-site surgery. Arch Surg
2006; 141:353-357. ■
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CCEE  QQuueessttiioonnss

Nurses participate in this continuing education program by
reading the issue, using the provided references for fur-

ther research, and studying the questions at the end of the
issue. Participants should select what they believe to be the
correct answers, then refer to the list of correct answers to
test their knowledge. To clarify confusion surrounding any
questions answered incorrectly, please consult the source
material. This semester ends with this issue. You must
complete the evaluation form provided and return it in the
reply envelope provided in order to receive a certificate of
completion. When your evaluation is received, a certificate
will be mailed to you.

21. According to Adrienne E. Marting, JD, which of the
following is the most likely to be violated as a result
of careless discharge of homeless patients?

A. The Medicare Conditions of Participation pertaining
to discharge planning

B. Criminal statutes related to elder abuse
C. Federal indigent care statutes
D. Laws requiring adequate for disabled adults

22. What does John Wagner, JD, predict will be one of
the next waves of EMTALA litigation?

A. Determining what stabilization means when there
are no supporting resources.

B. Defining the meaning of an emergency medical
condition.

C. Specifying the boundaries of the hospital property.
D. Determining who can conduct the medical exam.

23. According to Brian J. Teusink, CPA, CCM, AIAF, what
is the best advice when taking on bariatric surgery?

A. Start organizing oversight soon after you begin
offering bariatric surgery to patients.

B. Wait until you see if there are problems before orga-
nizing a team to oversee bariatric surgery.

C. You can depend on physician groups to oversee
bariatric surgery at your facility.

D. Get started early on putting together a team that will
oversee bariatric surgery, because you’re going to
need to pull together representatives from many
disciplines.

24. From 2006 to 2008, when will the Joint Commission
on Accreditation of Healthcare Organizations con-
duct unannounced surveys?

A. In the year in which the organization is due for its
next survey.

B. 18 to 39 months after the organization’s previous
unannounced survey.

C. No earlier than 36 months after the most recent survey.
D. On a completely random basis.

Answers: 21. A; 22. A; 23. D; 24. A.

CE objectives

After reading this issue of Healthcare Risk
Management, the CE participant should be

able to:
• Describe legal, clinical, financial, and managerial

issues pertinent to risk management in health
care. 

• Explain how these issues affect nurses, doctors,
legal counsel, management, and patients. 

• Identify solutions, including programs used by
government agencies and other hospitals, for
hospital personnel to use in overcoming risk
management challenges they encounter in daily
practice.  ■



News: In 1984, a woman received dental
implants to replace her temporomandibular
joints, connecting the jaw to the skull. More than
seven years after the procedure, the Food and
Drug Administration (FDA) recalled the brand 
of dental implants that had been used. However,
five more years passed before the surgeon noti-
fied the woman of the recall. When the woman
finally was notified, she required surgery to
remove the damaged and disintegrated implants.
The woman filed suit against the surgeon, and
the Indiana Supreme Court found that the sur-
geon had acted negligently as a matter of law.
The parties subsequently settled the case for a
confidential amount.

Background: A woman consulted an oral and
maxillofacial surgeon to treat problems she was
experiencing in her jaw. The doctor performed a
surgical replacement of the woman’s right and
left temporomandibular joints, connecting the
jaw and skull, using dental implants.

Seven-and-a-half years after the procedure, the
FDA recalled the brand of dental implants that had
been used. The woman had been experiencing ver-
tigo, neck pain, headaches, fatigue, and insomnia
for the last two years, but her family doctor had
been unable to identify the source of the symp-
toms. Pursuant to the recall in 1991, the oral and
maxillofacial surgeon received a “Dear Doctor”
letter advising him that the particular brand of

implants were potentially defective. The FDA’s let-
ter informed the surgeon that he should discuss the
risk of implant failure with any patients who had
received the implants, conduct a clinical follow-up
with those patients, and encourage the patients to
enroll in the Medic Alert Foundation International
Implant Registry. The surgeon was asked to report
his compliance to the FDA within 30 days and
complete a form with information for each of the
implant patients that the surgeon treated or may
have treated.

Several months later, the surgeon instructed his
staff to search through patient charts to identify
patients who had received the implants and inform
them of the dangers, but he never responded to 
the FDA as requested. The surgeon made a second
search of patient records two years later in 1994 in
an attempt to continue to notify patients. Neither
search successfully located the woman’s record.

Finally, after two more years, the surgeon found
the woman’s record in 1996 and notified her of 
the recall. She came back to the surgeon’s office for
magnetic resonance imaging (MRI), which revealed
that the implants were extensively damaged and
had disintegrated. The woman underwent surgery
to remove the implant remnants.

The patient and her husband filed suit against
the surgeon. They alleged he was negligent for
failing to warn her of the dangers associated with
that particular brand of implants and for failing
to warn her of the recall for more than five years
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5-year delay in notifying patient of dental implants recall
leads to confidential settlement in Indiana

By Blake J. Delaney, Esq.
Buchanan Ingersoll 

Tampa, FL



after the FDA’s original letter. The plaintiffs
argued that the dental surgeon should be strictly
liable for their damages due to the surgeon’s fail-
ure to notify the woman of the FDA recall. The
surgeon responded that strict liability would be
inappropriate; instead, he maintained that he
needed only take reasonable efforts to identify
those patients who had received the particular
brand of dental implants at issue. Under that
standard, the surgeon argued, he should be
relieved of liability because the patient’s file
apparently was moved to another office by mis-
take in the course of his separation from his for-
mer business partner.

The Indiana Supreme Court agreed with the
surgeon that imposing strict liability on the doctor
would not be appropriate. However, the court
found that in light of the five-year delay in notifica-
tion, no reasonable jury could find that the surgeon
had not acted negligently. The court emphasized
that because the surgeon was in exclusive control of
the woman’s records, he should be fairly charged
with responsibility for explaining the steps he took
to give notice and why they were reasonable under
the circumstances. Because the surgeon had failed
to carry his burden, the court found, as a matter of
law, that the surgeon had breached his duty of care
owed to the plaintiffs. Following the high court’s
judgment, the parties settled the case for a confiden-
tial amount.

What this means to you: This case illustrates a
couple of issues that are relevant to practitioners
on a daily basis. First, the scenario highlights the
important effect that failing to maintain records
can have on medical professional liability insur-
ance. The original procedure was in 1984, the
recall occurred in 1991, the surgery to remove the
implants occurred in 1996, and the suit was filed
in 1998. 

“Depending on whether the physician in this
case carried ‘occurrence’ or ‘claims made’ medi-
cal professional liability insurance, the company
through which the insurance was purchased, and
carried by the physician in this case, the company
through which it was purchased, and the inter-
pretation of ‘occurrence’ or ‘claims made,’ there
could be coverage issues,” suspects Ellen L.
Barton, JD, CPCU, a risk management consultant
in Phoenix, MD. In this case, for example, the
claim was made in 1998, but the acts giving rise
to the claim occurred years prior to that. The
importance of understanding professional liabil-
ity insurance policies is vital to ensuring coverage

for all potential liability.
“Even more so, however, this case illustrates the

importance of maintaining a workable system for
medical records and health information records that
allows for completeness, accuracy, and accessibility,”
she says. While one might sympathize with the dif-
ficulty of maintaining, intact, a physician office or
outpatient treatment center medical record system
despite changing personnel and physical reloca-
tions, Barton feels there is no excuse for the time
delays involved in this case. The physician had 
a clear duty to maintain complete and accurate
medical records and to be able to access them 
when needed. In addition, the physician never
responded to the FDA as requested in 1991. And,
while he instructed his staff to search his records,
there were two failed attempts before the records
were successfully located more than five years after
the original search. 

The Safe Medical Devices Act (SMDA), which
was signed into law in 1990, is an extension of 
the Medical Device Amendments of 1976, which
imposed production, distribution, and sales rules
on medical device manufacturers. Barton notes 
that the SMDA gave the FDA additional power to
obtain earlier knowledge of serious device prob-
lems, remove defective products from the market
more quickly, and track devices from the manufac-
turer to the consumer. It also expanded reporting
already required of manufacturers to hospitals,
nursing homes, and outpatient treatment and
diagnostic facilities. That portion of the SMDA that
required “user reporting” became effective in 1991,
and the provision of the law requiring “device
tracking” became effective in 1993.

Thus, while it appears that the SMDA would
not apply to the facts of this case, Barton feels that
the SMDA would have proven its value had it
been applicable. Specifically, the “device track-
ing” portion of the law would have required the
physician (working out of a hospital or outpa-
tient treatment facility) to acknowledge receipt 
of the tracked devices to the manufacturer and to
report patient demographic and medical informa-
tion to the manufacturer upon implanting or use
of the device within five working days. In addi-
tion, the identity of the “tracked” device, lot 
and serial numbers, and implantation dates
would have to be reported, which would have
enabled the manufacturer to trace specified medi-
cal devices to patients and to facilitate patient
notification and/or device recall. “Clearly, had
the SMDA been effective during the relevant time
periods of this case, the additional delay of over
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five years in notification would have been
avoided,” recognizes Barton.

Reference

• St. Joseph Circuit Court (IN), Case No. 71S03-0409-CV-
417. ■

Court overturns malicious
credentialing verdict 
$2.4 million settlement reached with 2 physicians

News: A patient undergoing back surgery
experienced a cardiac arrest after losing exces-
sive amounts of blood during the procedure.
Although he was resuscitated, the man suffered
severe and permanent brain damage. The patient
and his family sued the surgeon, anesthesiolo-
gist, and acute care facility, and they argued that
the doctors acted negligently during the surgery
and that the facility acted with malice in creden-
tialing the surgeon to practice there. After set-
tling with the two doctors for $2.4 million, the
plaintiffs achieved a jury verdict of $11.4 million
against the facility. That verdict, however, was
overturned on appeal for a lack of evidence tend-
ing to show malice on the part of the facility.

Background: A 40-year-old longshoreman
underwent elective back surgery at an acute care
facility. During the procedure, the patient lost a
lot of blood before the surgeon, the anesthesiolo-
gist, or anyone else noticed. In the 45 minutes it
took to prepare a transfusion, the man lost almost
all of the blood in his body and went into cardiac
arrest. Although he was resuscitated, he suffered
severe and permanent brain damage, which left
him profoundly disabled and unable to care for
himself. Following the surgery, the acute care
facility suspended the doctor pending an investi-
gation. Nevertheless, he apparently performed
two more surgeries the next month at the facility
before allowing his privileges to expire without
applying for renewal.

The patient’s wife, individually and on behalf 
of the patient and their three minor children, sued
the acute care facility, the surgeon, and the anesthe-
siologist. After settling with the two physicians for
approximately $2.4 million, the plaintiffs pursued
their claims against the facility. The plaintiffs

claimed that the facility’s negligence resulted in the
delayed blood transfusion for the patient, and they
also argued that the facility had acted with malice
in credentialing the surgeon to practice at the facil-
ity. During the litigation, the acute care facility
asserted the peer review privilege, thereby prevent-
ing the deliberations of its peer review committee
in granting privileges to the surgeon from being
disclosed in discovery or introduced into evidence.
Nevertheless, the plaintiffs were able to point out
that the acute care facility granted the doctor’s
application for privileges despite the doctor’s
alarming history: 

• The doctor’s application for a Mississippi
medical license had been denied several years
earlier because he had forged the names of his
partner and office manager on it.

• Over the preceding five years, he had been
sued 10 times for medical professional liability.

• He had been suspected by his office manager
and colleagues of abusing hydrocodone, a nar-
cotic analgesic used to relieve pain, to the point
that family members convinced him to enter a
treatment program for his chemical abuse. 

• Two years after the doctor’s release from the
program, his office manager resigned because she
still suspected him of having a drug problem.

• The State Board of Medical Examiners was
investigating the doctor for allegations of sus-
pected drug abuse. 

Furthermore, the facility failed to act after
granting the doctor’s application for privileges
even after the doctor was suspended from prac-
ticing at a nearby regional hospital for operating
on the wrong leg of a patient.

The jury found that the acute care facility had
acted negligently and maliciously. It returned
actual damages of $28.6 million and punitive dam-
ages of $12 million, apportioning 40% of those
damages to the facility. A high-low settlement
agreement entered into between the parties, how-
ever, reduced the award against the acute care facil-
ity to $11.4 million in actual damages. On appeal,
the Texas Supreme Court reversed the jury’s ver-
dict against the facility for malicious credentialing,
even though it sympathized that the necessary evi-
dence of malice was unavailable due to the confi-
dential nature of peer review proceedings. The
high court also found that the jury probably would
have apportioned responsibility differently had it
been restricted to considering only the facility’s
negligence. Accordingly, the court remanded the
case for a new trial on negligence.

What this means to you: Every hospital has
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the legal duty to maintain a qualified medical
staff, which hospitals satisfy through the process
of credentialing physicians and granting privi-
leges for specific procedures. 

“Regardless of whether physicians are creden-
tialed through core and special privileging or
standard privilege specifications, there must be
formal recognition and attestation of current
medical professional or technical competence and
performance by adherence to the applicable pro-
fessional standard for direct
medical care or peer
review,” says Ellen L.
Barton, JD, CPCU, a risk
management consultant in
Phoenix, MD. Such a process
defines a physician’s scope of practice and the
clinical services that he or she may provide, and
it ensures that a physician provides services only
within the scope of privileges granted. If a hospi-
tal credentials a physician inappropriately, not
only may the physician be liable for injuries due
to substandard practice, but the hospital also may
be subject to liability.

Barton notes that the process through which a
hospital credentials a physician involves several
steps. A physician first must complete a detailed
application asking for a variety of specific infor-
mation, including information relating to licen-
sure, claims history, prior health care affiliations,
and information from the Drug Enforcement
Administration. A physician-applicant attests to
the veracity of the information and further con-
sents to the release of said information for verifi-
cation purposes. 

“The facts in this scenario point out that infor-
mation regarding this physician was apparently
available and pointed to his unsuitability for 
the practice of medicine. Clearly the hospital
should have been able to obtain verification of
the Mississippi licensure denial as well as his
alarming claims frequency. Further, the hospital
also should have been able to obtain information
from the state medical board regarding his sus-
pected drug problem,” notes Barton.

The hospital in this scenario had ample oppor-
tunity to discover the red flags present in this
physician’s history. “The fact that this surgeon
was granted privileges at the hospital after being
suspended from another facility is evidence of a
faulty credentialing process at the very least.
Further, the fact that this surgeon performed two
more surgeries after the hospital suspended his
privileges is unconscionable and points to a

deficiency in the hospital’s communication
system as well as its seeming disregard for
patient safety,” suggests Barton. Barton recog-
nizes the possible complacency among health
care providers about the credentialing process
due to the fact that the credentialing verification
process has become almost completely computer-
ized. “However, the computerized credentialing
process is not fail-safe, and it relies in large part
on the veracity of the applicant. Therefore, there

must be a thorough review
of the information obtained,
and if any discrepancies are
detected, further investiga-
tion is warranted,” recom-
mends Barton.

Finally, although the facts do not indicate how
long the physician had been on staff at the facil-
ity, the scenario raises the issue of whether the
hospital not only inappropriately credentialed
this physician, but also renewed his privileges
without the requisite degree of scrutiny. Barton
says that the facility in this case was clearly negli-
gent in credentialing this physician, and she sym-
pathizes with the problems associated with the
confidentiality afforded to health care institutions
in the credentialing process. “Although the court
found that a finding of malice was prevented in
this case, one would have to state that this hospi-
tal’s negligence was so blatant as to shock the
conscience. To “ignore the smell of smoke when
the fire is not visible” creates a danger of expos-
ing oneself and, in this case, patients to the possi-
bility of getting burned.
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. . . one would have to state that this
hospital’s negligence was so blatant 

as to shock the conscience.


