
Tenet settlement should chill 
risk managers on physician referrals
Feds sought ‘pound of flesh,’ will not go easy on violations

The recent settlement of a case involving referrals and kickback alle-
gations has some observers reeling from the tough stance taken by
federal prosecutors. The case should a loud-and-clear alarm bell to

risk managers, they say.
Tenet Healthcare Corp., based in Dallas, announced recently that it had

reached a civil settlement with the U.S. Attorney in San Diego to resolve
the long-running criminal case United States of America v. Barry Weinbaum,
Tenet HealthSystem Hospitals Inc. and Alvarado Hospital Medical Center Inc.
Most in the industry know it as the Alvarado case. 

Two federal juries deadlocked and were unable to reach a verdict on crimi-
nal charges first brought by a grand jury in mid-2003 regarding certain physi-
cian relocation agreements at Alvarado Hospital, a 311-bed Tenet hospital in
eastern San Diego County. “To avert a third criminal trial as well as potential
civil liabilities that could still result, the company agreed to a civil settlement
that includes a payment of $21 million to resolve potential civil claims by the
government,” according to a statement released by Tenet. “Tenet has been
informed that the U.S. attorney in San Diego will now move to dismiss all
criminal charges against all three defendants and will not file any civil litiga-
tion in the case.” 
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The Tenet Healthcare Corp. recently settled claims regarding kickbacks and
referrals. Tenet must pay a large fine, and one of its hospitals cannot partici-
pate in federal programs.
• Legal observers say the settlement terms were quite harsh.
• Federal regulators are sending signals that they will be tough when pursu-

ing similar allegations.
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To conclude the settlement, Tenet acceded to
the demand of the Office of Inspector General 
in the U.S. Department of Health and Human
Services that the company sell or close the hospi-
tal within a specified period of time or have the
hospital face exclusion from health care programs
such as Medicare. The OIG had announced the
potential exclusion of the hospital on May 8.
Tenet announced that as part of the settlement, it
will divest itself from the hospital. (For more on
Tenet’s position, see the story on p. 76.)

Peter Urbanowicz, JD, Tenet’s general counsel,
says the federal prosecutors drove a hard bargain.

“It has always been our strong desire to keep
this hospital and continue providing needed

health care to the residents of East San Diego
County, as we have at Alvarado for more than 30
years,” he says. “Unfortunately, we were given no
choice by the government except to sell or close
the hospital if we wanted to settle this matter.”

As part of the civil settlement, Alvarado and the
Tenet subsidiary that owns the hospital denied the
government’s allegations in the indictments. In both
trials, they strongly maintained that physician relo-
cation agreements are a common practice in the
hospital industry as a means to bring needed health
care resources to communities.

The feds weren’t buying it. The terms of the
settlement show the feds weren’t willing to back
down, says Mark H. Gallant, JD, former deputy
chief counsel for the Centers for Medicare &
Medicaid Services (CMS) and now chair of the
health law practice group with the Philadelphia
law firm of Cozen O’Connor.

“This appears to be a case where the govern-
ment insisted on its pound of flesh,” he says.
“Unable to garner a criminal conviction in two
tries, it responded with the rarely used nuclear
option of termination, even absent ongoing qual-
ity issues. This signals the fierce concerns the
government has about what they perceive as
‘sweetheart’ deals with referring physicians.”

Risk managers should scrutinize every financial
arrangement the organization has with lucrative
admitters, Gallant says. (See p. 75 for more on
how to avoid trouble with federal prosecutors.)

Intent can be hard to prove

The crux of the allegations against Tenet was
that in the process of recruiting physicians, the
organization compensated the doctors for refer-
ring patients. Alvardo hinged on what the govern-
ment says you can and cannot do in recruiting
physicians, notes Richard B. Spohn, JD, an attor-
ney with the law firm of Nossaman Guthner in
San Francisco. While the rules can be difficult to
understand, Spohn says there is plenty of prece-
dent on which to rely and that a good health care
attorney should be able to walk you through the
many requirements and prohibitions. The risk
manager’s role, he says, is to watch over recruit-
ment efforts with an eye toward the overly
aggressive player.

“Recruitment people can be like sales people and
when there is an incentive, they will work hard to
close the deal,” he explains. “But you have to make
sure they close the deal precisely in the way that is
allowed by law.”
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Spohn notes that Tenet-style troubles can arise
not just out of technical violations of the law, but
also from the culture of the organization. Does the
culture of the organization encourage employees
to push hard for the growth and meeting goals,
with just a wink toward the complicated rules
that may be bent or broken?

“The risk manager may be the one who has to
step in and make sure there is discipline,” he says.
“Check the type of culture you have. Is there too
much enthusiasm for getting the right candidate?
The competition for these doctors can be intense,
and there has to be a check somewhere along the
line, someone who can step up and say, ‘Slow
down, we’re about to cross the line here.’”

Spohn says the feds intended to send a signal
to the industry through the Alvarado settlement. 

“That was a steep settlement, a very tough set-
tlement,” he says. “It was astonishing in its sever-
ity. If their [intent] was to send a message, I’d say
the health care industry is saying, ‘Message
received.’”  ■

Can be hard to prove 
intent after the fact

The lesson from the Tenet settlement is that even
if your intentions were honorable all along, it

can be difficult to prove that position once the fed-
eral government brings charges against you, says
Amy S. Leopard, JD, a partner and director of the
health care regulatory compliance group with the
law firm of Walter & Haverfield in Cleveland.

It may be difficult to prove beyond a reason-
able doubt that a recruitment package was
intended to benefit an existing referral source,
Leopard says. However, if the magnitude of the
benefits to those in addition to the recruit is

significant, the government is ready and willing
to pursue those cases through its exclusion
authority, she says.

“We are also seeing cases in our office where the
failure to comply with federal referral laws serves
as the basis for a party to challenge whether the
recruitment agreement is valid and enforceable,”
she says. “Hospitals should respond by having 
a compliance checklist that covers Stark II, the
Anti-Kickback Statute, and if a tax-exempt facility,
the IRS guidance in ‘Revenue Ruling 97-21’ that
requires a demonstrable community benefit and
includes only reasonable expenses.”

Starting point: Comply with Stark II

Leopard explains that while Stark II compli-
ance is not determinative of Anti-Kickback
Statute compliance, it is the starting point.
Congress clearly contemplated that valid recruit-
ment packages could be crafted if they contain
the protections against program abuse estab-
lished by Health and Human Services in the
Stark rules, she says. 

Under the 2004 Stark II rule, recruitment bene-
fits cannot directly or indirectly benefit anyone
other than the recruit. Hospitals may pay benefits
through an existing physician group only if they
do not consider the actual or anticipated referrals
by any physicians in the group. In the case of an
income guarantee, only actual additional incre-
mental costs attributable to the recruited physi-
cian qualify as expenses, so items such as existing
office rent, utilities, supplies, and support staff
cannot be counted. 

“The bottom line is that relocation expenses and
reasonable signing bonuses needed to attract the
physician to the service area and the incremental
expenses for new office space, additional staff sup-
port, supplies, and equipment traceable directly to
the new recruit are generally allowable, but must
be properly documented,” she says.  ■
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Tenet statement outlines 
how referrals went astray

As part of its settlement of a federal case
involving allegations of kickbacks for physi-

cian referrals, Tenet Healthcare Corp. agreed to
this statement explaining how the situation arose:

“The Alvarado case has been a sobering event
for Tenet, and it has led to significant reforms and
strengthening of compliance standards for physi-
cian relocation agreements at all Tenet hospitals,
and at hospitals across the country.

“Between 1992 and 2002, the hospital and its
former chief executive officer, Barry Weinbaum,
recruited approximately 100 physicians to East San
Diego County. The hospital’s relocation program
provided money to these physicians to assist them
in starting new practices in the area. Several of the
relocated doctors joined ‘host practices’ of estab-
lished physicians who were already affiliated with
Alvarado and who referred patients to Alvarado.

“We were distressed to learn that certain host
physicians had obtained excessive payments by
representing that they needed money to make
tenant improvements to accommodate new
physicians when, in fact, they never made
improvements. We regret that the hospital did
not take adequate steps to ensure that money
provided to relocated doctors, including money
earmarked for tenant improvements and office
overhead, was in fact used for those purposes
and in all instances was justified.

“We were also distressed to learn as a result 
of the government’s investigation that Mina
Nazaryan, a former Alvarado hospital employee,
received payments from certain host doctors who
received financial assistance from the hospital.

“We have always had a disagreement with the
government over whether anyone at Alvarado
knowingly set out to violate the law in connec-
tion with these physician recruitments, but we
have never disputed that there are aspects of
how the recruitment program operated that 
are troubling.”  ■
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Design becoming new focus 
for improving patient safety

Risk managers are accustomed to working
with whatever physical surroundings they

find in their facilities, making the best of work
and patient areas that might not be optimal for
safety, and reducing liability risk. But there’s a
new trend in which risk managers are getting
involved early enough to influence the funda-
mental design of facilities to improve safety.

That was the case at Palomar Pomerado Health
(PPH) in San Diego, which is designing and
building the so-called “hospital of the future.”
Janie Frincke, RN, district director for risk man-
agement at PPH, was involved from the start and
says the new facility will incorporate the latest
ideas for improving safety for patients and staff,
thereby reducing liability risks and associated
costs. The plan calls for creating a new regional
medical campus with 453 beds, doubling the size
of PPH’s campus in Poway, CA, from 107 beds to
more than 200; it will transform the existing acute
care facility in Escondido to a specialty campus
offering physical rehab, behavioral health, corpo-
rate offices, and mixed-use with housing and
retail.

PPH is incorporating “evidence-based design”

into planning for safer facilities. Frincke explains
that evidence-based design is a way to incorporate
what we know about improving patient safety —
the strategies that have been proven to work —
into the basic design of a facility. For instance, how
many times have you thought that you could
reduce patient falls if the bathroom were located
much closer to the bedside? That’s a hard fix in an
existing facility, but it’s no problem to design it that
way from scratch. (See p. 78 for more on how hos-
pitals are adopting this philosophy.)

Frincke was directly involved in the design pro-
cess from the early stages, as were many other key
leaders at PPH. She conducted extensive research

More health care providers are including patient
safety issues in the design and remodeling of
facilities. Risk managers can play a significant
role by pushing for cost-effective design elements.
• Get involved early in the process.
• Serve as a resource to the design team con-

cerning safety and liability issues.
• Provide data on how safety improvements can

be cost-effective.
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into the design of patient rooms and patient units
by studying the literature and other hospitals to
see how design could reduce errors and improve
safety. 

One immediate finding was that moving
patients from one room to another as their condi-
tions changed greatly increased the risk of errors.
So Frincke supported the idea of designing “acu-
ity adaptable” rooms that would accommodate
patients in various conditions. “We also found
that by moving the nurses closer to the patients,
with work stations between the rooms, you can
decrease the rate of falls and medication errors,”
Frincke says. “So we recommended that as a key
design goal.”

Frincke says risk managers can bring unique
perspectives and skills to the design process.
They could explain the organization’s history of
claims and losses, plus their own knowledge of
how many hazards can be avoided. “It’s very
important for the risk manager to be involved,”
she says. “The risk manager brings something to
the group that no one else brings.”

Worth upfront expense

Frincke helped the design team understand
what patient safety issues were important and
how they might be addressed. From there, the
design team came up with ways to incorporate
those strategies.

Frincke emphasized that patient falls while
trying to access the toilet were a big concern, so
Michael Shanahan, AIA, director of facilities,
planning, and development for PPH, worked
with Tom Chessum, AIA, principal architect for

PPH, to design extra wide bathroom doors that
slide completely out of the way. The larger open-
ing allows the patient easier entry and reduces
staff injury as they try to help the patient.

“It’s easier for both patient and staff to maneu-
ver in the larger, more open space, so not only will
we reduce patient falls, but we will reduce work-
ers’ compensation costs for our own caregivers,”
Shanahan explains. (See article, this page, for
more design innovations at PPH.) 

Risk managers are key to the process, Shanahan
says. Facilities management and architects may
have to come up with the final method of imple-
mentation, but risk managers can define the prob-
lems and possible solutions. Risk managers also
can make the case to upper management that
such design solutions can be cost-effective.

“If you show that you’re lowering your work-
ers’ compensation costs and the lawsuits from
patients, or the infections in the hospital, there’s a
value to that,” Shanahan says. “Yes, you may be
paying more up front for this design effort, but
it’s going to more than pay for itself in savings
over the near future.”  ■

Rooms designed to reduce 
falls, standardize all gear

Palomar Pomerado Health (PPH) in San Diego,
CA, is incorporating several strategies for

improving patient and staff safety with the
design of its new hospital. Tom Chessum, AIA,
principal architect for PPH, notes that reducing
patient falls was a major concern, and the risk
manager explained that many patients fall when
trying to get to the bathroom by themselves.

In the new design, the bathroom is placed
about 6 feet from the patient bed, closer than in
most hospital rooms, with a continuous path of
travel along the wall that includes a handrail and
no obstructions. With this design, the patient can
move to the bathroom without venturing out
across an open floor.

PPH also is designing patient care areas so that
nurses are distributed among the patient rooms,
with their work areas nestled between patient
rooms with glass walls that allow continuous view-
ing. This is a different design from most nurse sta-
tions that are centralized on a unit without direct
visual contact with many patient rooms, Chessum
notes.
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Standardization of the patient rooms is a fun-
damental part of improving safety in the new
PPH facilities, says Michael Shanahan, AIA,
director of facilities, planning, and development
for PPH. Every patient room is designed to be
nearly identical and “same-handed,” meaning
the suction is always on the right side of the bed,
for instance, or the intercom is always on the left.
Most hospitals have rooms that are mirror images
of each other because the wall between the rooms
contains all the support equipment and the loca-
tions for wall fixtures are reversed on either side
of that wall.

At the new PPH facilities, “every room is
exactly the same,” Shanahan says. “The idea is
that the staff need to know exactly where every-
thing is without looking for it, making their
response more intuitive. We’re reducing the need
for mental adjustments regarding equipment so
that the caregiver can focus more on the patient,
and it may help reduce errors.”

In addition to wall fixtures, other items in the
rooms, including sharps containers, hand-washing
sinks, and family seating areas, always will be in
identical locations.

Can do on a smaller scale

But can you include patient safety in facility
design without increasing costs? Shanahan was
skeptical at first. Standardizing the rooms, for
instance, would require double the piping inside
the walls instead of allowing fixtures off the same
pipe in mirror image rooms. But a cost study
revealed that PPH actually could save money
with standardization by using modular units and
by improving the ability to interchange parts and
supplies. Repairs would no longer require several
parts for different equipment, for example. Any
part would work in any room.

Incorporating patient safety in a new design
can be effective, but what if you’re not building a
new facility from scratch? Shanahan and Chessum
suggest that some of the same strategies can be
applied to existing facilities, especially the idea of
standardizing the location of items such as hand
sanitizers.

“You can place them by the door, in exactly the
same place, in every patient room to encourage
hand washing as the caregiver leaves the room,”
Shanahan says. “You may be able to accommo-
date other improvements without a whole scale
remodel, things like adding a handrail and a clear
path to the bathroom in every patient room.”  ■

More hospitals including 
patient safety in design

More risk managers are getting involved in
the effort to design safer health care facili-

ties, says Anjali Joseph, PhD, director of research
for The Center for Health Design in Concord, CA,
a group that provides support for patient safety
design efforts.

“Some of the ideas that make a difference are
familiar to risk managers and only need to be incor-
porated into the design when there is the opportu-
nity,” Joseph says. “The idea of standardizing
rooms, for instance, is not a radical idea. Risk man-
agers will know that familiarization with equip-
ment and its location can help reduce errors, but
this idea needs to be included in the design stages.”

The center offers support for patient safety
design through its “Pebble Project” in which it dis-
seminates information and advice through individ-
ual hospitals that then can spread that knowledge
further, like a pebble making waves in water. (For
more information, go the center’s web site at
www.healthdesign.org. Under “research,” select
“Pebble Project.”)

Traditionally, architects and facility managers
have designed health care facilities in much the
same way that any other building is designed,
Joseph says, which means there was no particular
focus on standardization or other patient safety
issues. Cost issues or aesthetic concerns often dic-
tated design choices such as the type of flooring
used, but Joseph suggests that risk managers can
point out the overlooked factors. A safer, nonslip
flooring material, for example, may end up being
much more cost-effective than the cheaper alterna-
tive if it reduces the costs of slip and fall injuries.

“Risk managers have a perspective that others
cannot see sometimes,” she says. “I would recom-
mend that the risk manager take an active role in
the design process and take this opportunity to
be proactive in improving patient safety.”  ■
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Evacuation plans for OR 
fires often overlooked

Risk managers recognize that fire is a serious risk
in the operating room and require appropriate

prevention efforts and response plans. But some
experts are warning that you might be overlooking
an important element of that fire safety plan: how to
get your staff, physicians, and patients out of dan-
ger when the fire is out of control.

Evacuation usually is included as part of a risk
management plan for surgical fires, but that aspect
often receives less attention than prevention strate-
gies and techniques for extinguishing the fire, says
Paula Graling, RN, MSN, CNOR, CNS, president
of the Association of perioOperative Registered
Nurses in Denver. Graling also is the clinical nurse
specialist of perioperative services at Inova Fairfax
Hospital in Falls Church, VA. 

“We often see that they don’t practice the evacu-
ation plan as much as they should,” she says. “If
they practice it, many just go through the motions.
You may find that if you really practice it, the expe-
rience can be enlightening.”

Graling’s surgical team had an enlightening
moment recently during a fire drill when the sce-
nario was an out-of-control fire that necessitated
evacuating the patient. When the staff tried to
move the bed out of the “burning” operating
room, the bed would not unlock and was totally
immobile. The team spent an extra 13 seconds
trying to unlock the bed — a long time in a real
fire — and then decided to improvise a stretcher
from sheets, using six people to move the patient.

Afterward the team figured out why the bed
would not unlock and agreed that in a real fire,
they would quickly move to the secondary plan
of a makeshift stretcher instead of delaying.

“If you’re holding mock drills and not doing
the evacuation, you’re missing the opportunity to

learn a great deal,” she says. “You have to actu-
ally, physically go through the motions instead of
just saying it’s only a drill and talking through the
plan. Saying, ‘Now we would move the patient
out of the room’ is not the same as actually doing
that and learning what can really happen.”

The same lesson applies to other parts of your
fire plan, Graling says. If you go through the
actual plan, you may find out that the drapes
don’t pull down as you thought they would, the
water for extinguishing the fire creates a fall haz-
ard, or hospital remodeling has blocked the route
where you planned to take patients during a fire.

Inova Fairfax conducts fire drills in the surgical
department quarterly. They are held different times
of the day when there are brief openings in the
schedule. They require full participation and walk-
ing through the entire scenario including evacua-
tion. Graling suggests that risk managers verify
that staff and physicians know evacuation routes
and that they are posted clearly. AORN will pro-
vide a fire safety tool kit to all its members in
October that will include a template for creating
evacuation maps, and Graling recommends work-
ing with your surgical managers to make sure the
tool is put to good use.

“There should be an evacuation map on the
back of every OR door, just like you see when
you check into a hotel room,” Graling says. 

Create own maps and videos

You can create your own educational materials
regarding OR evacuation, suggests Richard E.
Gilder, RN, BSN, CNOR, BCNI, now a periopera-
tive consultant and owner of The Gilder Co., a
perioperative consulting firm in Dallas. When he
was a clinical nurse with Presbyterian Hospital of
Dallas, he became concerned that the OR teams
did not seem aware of fire evacuation plans. He
took it upon himself to educate them.

The hospital had regular fire drills, but Gilder
concluded that they were not frequent enough to
keep up with the turnover in staff. He also found
that, as in most hospitals, there were very few “You
are here” style maps showing the fire evacuation
routes. The problem was compounded by the
layout of the surgical department, with 24 suites,
which required several evacuation routes depend-
ing on which room you were in at the time of the
emergency. 

The hospital had a written policy that outlined
all of the different evacuation routes, and a few
cryptic diagrams posted that Gilder says were not
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Many fire response plans for operating rooms give
short shrift to evacuation plans. Risk managers
should review fire plans to ensure that staff are
well schooled in how to evacuate.
• Post maps showing all evacuation routes.
• Consider using a video or similar teaching tool.
• Make sure drills include simulated evacuation.
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helpful in determining where you were or how to
get out. The multiple evacuation routes were pur-
poseful to avoid having everyone try to exit the
same doors in an emergency, but it meant that no
one really knew where they were expected to go.

Gilder put together schematic maps showing
all five of the evacuation routes, plus one master
map that showed the whole department and all
five routes. The maps were simple to create, he
says, with line drawings that show the different
areas and how to evacuate from that particular
part of the department. (See article, this page, 
for more on how to create educational resources
about evacuation.)

He laminated the maps and posted the appro-
priate ones in each operating room, on the back
of the door, and other areas. In common areas
such as locker rooms and break rooms, he posted
the master map that showed the whole depart-
ment and all the evacuation routes. (See chart,
below, for example of the maps.)

“The maps were intentionally made simple,
clear, and easy to understand,” he says. “With
one glance, you should be able to see where you
were and how to get out.” (For more on surgical
fires and prevention strategies, see Healthcare
Risk Management, July 2004, p. 78.) ■

Movie helps teach OR 
staff how to evacuate
Staff also hold maps and practice routes

Orientation for new employees was a particular
concern at Presbyterian Hospital of Dallas

because staff could be clueless about evacuation
until the next fire drill rolled around, says Richard
E. Gilder, RN, BSN, CNOR, BCNI, a former clinical
nurse there, now a perioperative consultant and
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owner of The Gilder Co., a perioperative consult-
ing firm in Dallas. 

To cover that gap, he used a video camera to
create a simple video that showed staff all the
evacuation routes. Gilder walked the evacuation
routes with the camera and then used a software
program to add the same floor plans used on the
maps. The screen alternated between the floor
plan, with animated arrows showing the route,
and then the footage of that area of the actual
surgical department.

All employees were required to view the 20-
minute video once a year. Gilder knew the effort
had been successful when he overheard a head
orderly talking to a new orderly in a break area. The
supervisor handed the new employee a copy of the
master evacuation map and told him his life might
depend on it. He instructed the new employee to
take the map and walk all the routes until he felt
familiar with them, and then return the map.

“The maps and the video cost very little, but I
saw that it had a significant impact,” he says.
“People actually understood that they needed to
study this, that it wasn’t just some indecipherable
map the hospital was required to put up.”

Encourage use of maps

Always remember that people learn better by
doing, Gilder suggests. Even the very best fire
evacuation plan can be useless in a real emer-
gency if people haven’t actually learned what
they’re supposed to do.

Since active participation is a key to learning
evacuation routes, Gilder struck on an important
feature when created new evacuation maps for the
surgical department of Presbyterian Hospital in
Dallas: He mounted the maps on the wall with
Velcro so they could be removed and replaced eas-
ily. Staff members were encouraged to take down

the map and use it to walk the evacuation route for
practice. New employees, in particular, routinely
were handed the map and told to go walk all the
routes and replace the map when they were done.

“The maps were designed to be utilitarian, some-
thing you could take down and study,” Gilder says.
“And in the event of an emergency, you could even
snatch it off the wall and use it to guide you out of
whatever room you’re in at the time.”

Gilder also had another idea that he didn’t get to
implement before leaving the hospital. To encour-
age staff to study the maps, he suggests making a
game of it. You could hide a small gift certificate 
for the facility gift shop or a movie pass behind the
maps at random just to encourage people to look at
them. 

“I guarantee I could raise employee awareness
of exactly where every single emergency evacua-
tion sign was located by putting a $10 gift certifi-
cate on the back of a different map in a different
location each month,” he says. “That’s $120 a
year to improve fire safety and save lives.”  ■

Disclosure often needs
more than one talk

Question: We’ve been making a lot of progress
in changing our culture regarding the disclosure
of adverse events, but we’re still getting some
resistance from physicians and staff about talking
with the patient or family more than once. I think
we sometimes need to talk to the patient or fam-
ily once to give them an overview and let the
information sink in, then come back later to dis-
cuss their questions. But some resist that idea,
saying they want to disclose the facts all at once
and be done with it. Which way is right?

Answer: For all but the most trivial disclosures,
more than one conversation is usually required,
says Thomas H. Gallagher, MD, assistant profes-
sor of medicine at the University of Washington
School of Medicine in Seattle.

He says your problem is not uncommon. It has
taken years for risk managers and physicians to
accept the idea of full disclosure, and there has
been great progress. But Gallagher says physicians
and risk managers still harbor some misgivings
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about telling patients everything, without waiting
for the patient to ask. Physicians, in particular, are
not unanimous in their support of full disclosure
or consistent in how they practice it. There is a
growing concern among some physicians that
there is now too much focus on the patient, he
says, with no consideration of how disclosure 
can affect the health care provider.

That concern may be one reason they favor
talking to the patient once and considering the
task done. Discussing an adverse event with the
patient or family can be extremely stressful for
the physician or staff involved, and they may not
want to go through it more than once even if they
are philosophically in favor of full disclosure.

But to truly provide full disclosure, more than
one talk is usually required, Gallagher says. 

The initial conversation often happens shortly
after the event, when relatively minimal informa-
tion is available about what happened, why it hap-
pened, and how recurrences will be prevented.
Follow-up conversations allow health care work-
ers to provide patients with this important infor-
mation as it becomes available.

Follow-up conversations also are important in
that they allow health care workers to respond to
questions that have arisen for patients since the ini-
tial conversation. Perhaps most importantly, he
notes, these follow-up conversations help maintain
the relationship with the patient and re-enforce 
the commitment of the institution and health care
workers to transparency.

“I also have found that health care workers resist
having more than one conversation, in part because
these discussions are difficult and also because
health care workers don’t want to remind patients
of the adverse event if the patient has already ‘got-
ten over it,’” he explains. “By sharing with health
care workers the rationale for these follow-up con-
versations as well as suggestions for how to help
these discussions go more smoothly, I anticipate
that multiple disclosure conversations following
serious events will become the norm rather than the

exception.” (For more advice on disclosure and
overcoming physician resistance, see Healthcare
Risk Management, April 2005, p. 41.)  ■■

Harvard study: Malpractice 
cases not usually baseless

As tort reform efforts continue on the state and
federal levels, a new study suggests that the

idea of baseless malpractice lawsuits is somewhat
overblown.1

The new study by researchers from the Harvard
School of Public Health (HSPH) and Brigham and
Women’s Hospital, both in Boston, challenges the
view that “frivolous” medical malpractice lawsuits
— those lacking evidence of substandard care, treat-
ment-related injury, or both — are rampant and
among the major causes of rising health care and
malpractice insurance costs.

The researchers analyzed past malpractice
claims to judge the volume of meritless lawsuits
and determine their outcomes. Their findings
suggest that the oft-told story of a malpractice
system riddled with frivolous lawsuits are exag-
gerated. Although nearly one-third of claims
lacked clear-cut evidence of medical error, most
of these suits did not receive compensation. In
fact, the number of meritorious claims that did
not get paid actually was larger than the group of
meritless claims that were paid, notes lead author
David Studdert, LLB, ScD, MPH, associate pro-
fessor of law and public health at HSPH. 

“Some critics have suggested that the malpractice
system is inundated with groundless lawsuits, and
that whether a plaintiff recovers money is like a ran-
dom lottery, virtually unrelated to whether the
claim has merit,” Studdert says. “These findings
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cast doubt on that view by showing that most mal-
practice claims involve medical error and serious
injury, and that claims with merit are far more likely
to be paid than claims without merit.”

The authors reviewed 1,452 closed claims from
five malpractice insurance companies across the
country. They focused on four clinical categories:
surgery, obstetrics, medication, and missed or
delayed diagnosis, areas that collectively account
for about 80% of all malpractice claims filed in the
United States. Specialist physicians in each of these
clinical areas reviewed the claims and the associ-
ated medical records to determine whether the
plaintiff had sustained an injury from care. If an
injury had occurred, the physicians judged how
likely it was to have been due to medical error.

The reviewers found that almost all of the
claims involved a treatment-related injury. More
than 90% involved a physical injury, which was
generally severe (80% resulted in significant or
major disability and 26% resulted in death). The
reviewers judged that 63% of the injuries were
due to error. The remaining 37% lacked evidence
of error, although some were close calls.

Most claims (72%) that did not involve error did
not receive compensation. When they did, the pay-
ments were lower, on average, than payments for
claims that did involve error ($313,205 vs. $521,560).
Among claims that involved error, 73% received
compensation.

“Overall, the malpractice system appears to be
getting it right about three-quarters of the time,”
Studdert says. “That’s far from a perfect record,
but it’s not bad, especially considering that ques-
tions of error and negligence can be complex.”

The 26% of cases with outcomes that didn’t
match their merit included claims that went unpaid
even though the injury was caused by an error
(16%); claims that were paid but did not involve
error (10%); and claims that were paid but did not
appear to involve a treatment-related injury (0.4%).

However, the study did not paint a uniformly
positive picture of the current malpractice system.
The costs of litigating claims, including defense
costs and contingency fees paid to plaintiffs’
lawyers, averaged $52,521 per claim. Overall,
these administrative costs amounted to 54% of 
the compensation paid to plaintiffs.

“Deciding negligence is a very expensive pro-
cess,” Studdert says. 

The authors also found that it took an average
of five years from injury to resolution of the claim,
which is a long time for plaintiffs to wait for com-
pensation and for defendants to endure the uncer-
tainty that litigation entails. 

Finally, the authors found that the claims that did
not involve errors absorbed a relatively small piece
of the costs of compensation. Eliminating those
claims would decrease the system’s compensation
and administrative costs by no more than 13%-16%.
Michelle Mello, JD, PhD, MPhil, an associate pro-
fessor of health policy and law at HSPH and a 
co-author of the study, says that would have less
impact than many people expect. (See this month’s
Legal Review & Commentary supplement, p. 4, for
more research regarding liability costs.)

“Many of the current tort reform initiatives, such
as caps on noneconomic damages, are motivated
by a perception that ‘jackpot’ awards in frivolous
suits are draining the system,” Mello says. “But
nearly 80% of the administrative costs of the mal-
practice system are tied to resolving claims that
have merit. Finding ways to streamline the lengthy
and costly processing of meritorious claims should
be in the bull’s-eye of reform efforts.”

Reference

1. Studdert DM, Mello MM, Gawande AA, et al. Claims,
errors, and compensation payments in medical malpractice
litigation. N Engl J Med 2006; 354:2,024-2,033. ■
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EDITORIAL ADVISORY BOARD CCEE  QQuueessttiioonnss

Nurses participate in this continuing education program by
reading the issue, using the provided references for fur-

ther research, and studying the questions at the end of the
issue. Participants should select what they believe to be the
correct answers, then refer to the list of correct answers to
test their knowledge. To clarify confusion surrounding any
questions answered incorrectly, please consult the source
material. After completing this semester’s activity with the
December issue, you must complete the evaluation form pro-
vided and return it in the reply envelope provided in that issue
in order to receive a certificate of completion. When your
evaluation is received, a certificate will be mailed to you.

1. Which is true of the recent charges against Tenet
Healthcare? 

A. To avert a third criminal trial as well as potential civil liabil-
ities that could still result, the company agreed to a civil
settlement that includes a payment of $21 million to
resolve potential civil claims by the government.

B. The company was found guilty in the third criminal trial
involving allegations of kickbacks.

C. The federal government agreed that Tenet Healthcare had
done nothing wrong in its recruitment of physicians.

D. The company agreed to a token settlement of $200,000 in
exchange for prosecutors dropping all remaining charges.

2. What does Richard B. Spohn, JD, suggest is the risk
manager’s role in helping avoid kickback allegations
similar to those made against Tenet?

A. Require approval for all recruiting contracts
B. Ensure there is discipline and that recruiters do not get

carried away
C. Personally interview all recruiters before hiring
D. Motivate recruiters to be creative and aggressive

3. Why is Palomar Pomerado Health standardizing the
location of medical equipment in patient rooms for its
news facility?

A. The staff members need to know exactly where everything
is without looking for it, which makes their responses more
intuitive.

B. The standardization is less expensive in the construc-
tion process.

C. Standardized room designs are required by federal
regulation.

D. Patients have requested more standardized room designs.

4. What is the major conclusion of a recent study from the
Harvard School of Public Health regarding meritless
malpractice claims?

A. The number of frivolous malpractice claims far out-
weighs the number of legitimate claims.

B. Their findings suggest that the oft-told story of a malprac-
tice system riddled with frivolous lawsuits are exaggerated.

C. The number of frivolous claims is small, but they still are
responsible for the high cost of malpractice insurance.

D. There is no way to determine how many malpractice
cases are frivolous or how much impact they have on
malpractice insurance rates.

Answers: 1. A; 2. B; 3. A; 4. B.

CE objectives

After reading this issue of Healthcare Risk
Management, the CE participant should be

able to:
• Describe legal, clinical, financial, and manage-

rial issues pertinent to risk management in
health care. 

• Explain how these issues affect nurses, doc-
tors, legal counsel, management, and patients. 

• Identify solutions, including programs used by
government agencies and other hospitals, for
hospital personnel to use in overcoming risk
management challenges they encounter in
daily practice.  ■
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News: An elderly woman suffering from pro-
gressive Alzheimer’s sustained head wounds fol-
lowing a fight with another resident at her nursing
home. The woman’s injuries went undiagnosed for
about three weeks until she slipped into a coma
and eventually died from a blot clot in her brain.
The family brought suit against the nursing home.
They alleged that the facility failed to provide ade-
quate nursing staff, supervision, and monitoring
for a woman who was known to have a tendency
to wander. 

During the case, it was discovered that the
woman had been involved in at least two other
skirmishes with fellow residents during the
weeks preceding the fight at issue and the nurs-
ing home had failed to tell the woman’s family
about these episodes as well. The family had
selected the nursing home for their decedent
because the facility held itself out as specializing
in treating Alzheimer’s patients. A jury returned
a verdict of $19.48 million in favor of the plaintiff,
consisting of $1.48 million in economic damages
and pain and suffering and $18 million in puni-
tive damages.

Background: A 77-year-old woman was admit-
ted to the Alzheimer’s special care unit of a nurs-
ing home. A little more than a year after being
admitted, the woman was involved in a fight
with another resident, during which she was
knocked to the floor, sustained two deep bite

wounds, and sustained a lump on her head.
Following this incident, the woman became
extremely lethargic and unresponsive. When her
family visited three weeks later, the woman was
sleeping face down on a table in the day room;
the family was told that she had been sleeping
constantly over the last few weeks, but that she
was basically doing well.

The family visited the woman again two days
later, at which point they called for a neurologist.
The doctor examined the woman and determined
she was in a coma. The neurologist recommended
that she be transported to a hospital so that a com-
puted tomography (CT) scan could be performed.
The CT scan revealed two subdural hematomas,
where blood was collecting on the surface of the
brain beneath the brain’s outer covering. Due to
the high level of acute and chronic bleeding in her
head, doctors determined that she was not a can-
didate for surgery. The woman died three weeks
later. The medical examiner determined that the
death was a homicide.

The woman’s 84-year-old husband and 
other family members brought suit against the
nursing home. They discovered that the fight
between the woman and the other resident was
not the first such skirmish involving their dece-
dent. Indeed, just a few weeks prior, the woman
had wandered into a male resident’s room and
was severely beaten by him. She had sustained
severe bruising on her face and a cut lip, and she
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had to scream for help until staff from the nurs-
ing home intervened. A week after that, nursing
home staff discovered large lacerations on the
woman’s arms, but they could not determine an
explanation for them. The plaintiffs pointed out
that at the time of her admission, the woman was
known to have a tendency to wander and that
her progressive Alzheimer’s disease was known
to make her violent and aggressive at times.

The woman’s family alleged that the nursing
home failed to provide adequate nursing staff,
supervision, and monitoring and that such failures
ultimately caused the decedent harm. They claimed
that although they had chosen the nursing home
due to its 24-hour supervision, staff trained in
Alzheimer’s, and 24-hour nursing care, the facility
should have done more to screen violent patients.
They also maintained that the woman should have
received a neurological exam as soon as her health
began to deteriorate. They also maintained that the
facility had failed to follow orders of a staff physi-
cian, who had ordered a psychiatric evaluation a
few days after the first fight and had ordered a
transfer a couple of weeks after that. Finally, the
plaintiffs claimed that the nursing home had vio-
lated state law by failing to report any incidents to
the state of resident-on-resident violence, despite
the long history of violence at the facility of another
resident.

The nursing home claimed that the plaintiffs’
decedent was the aggressor in her physical con-
frontations and that no evidence supported the
family’s contention that the hematomas were
caused by the latest fight. After trial, the jury
returned a verdict in favor of the plaintiff. It
assessed $1.481 million in economic and noneco-
nomic damages, as well as $18 million in punitive
damages, against the nursing home.

What this means to you: “Psychiatric facilities
have long recognized the need for superior staff
training and extensive patient monitoring to
ensure safety not only to the individual patient,
but also to other patients, visitors, and staff,” says
Lynn Rosenblatt, CRRN, LHRM, director of
quality and risk management at HealthSouth Sea
Pines Rehabilitation Hospital, Melbourne, FL.
This case goes to show, however, that psychiatric
facilities are not the only facilities that might
encounter a patient attempting to injure himself
or another in a manner that could cause death. In
fact, such an event could happen in any facility
that accepts cognitively impaired patients,
patients suffering from traumatic brain injury

and encephalopathy, or patients withdrawing
from drugs and alcohol who become violent
and/or self-destructive. 

As an example, another large jury verdict also
from Bexar County, TX, was returned in February
based on similar circumstances [Bexar County 
(TX) District Court, Case No. 1999-CI-17411]. In 
that case, an 81-year-old nursing center resident
was viciously beaten by a mentally disturbed
roommate. The evidence at trial showed that the
roommate had been involved in approximately 30
assaults prior to his being moved in with the elderly
victim. Only two days later, the roommate attacked
the man with a water pitcher, a glass, and his fists.
Although the victim lived for almost three years
after the attack, the jury was convinced that he
never recovered from the severe trauma he suffered
as a result of the beating. Consequently, the jury
awarded the man’s estate $160 million in damages.

Such cases are not limited to assaults of this
nature. In 2004, a 77-year-old nursing home resi-
dent was sexually assaulted by an 83-year-old
man and fellow resident at a Jacksonville, FL,
facility. When it was discovered that the perpetra-
tor’s criminal file was 13 pages long and included
59 arrests, including child molestation and sexual
assault, CBS News ran a story on the incident
(“Abuse in the Nursing Home,” CBS News.
Accessed at www.cbsnews.com/stories/2004/
11/15/eveningnews/main655704.shtml). CBS
News determined that 380 registered sex offend-
ers in 37 states were living in nursing homes, a
figure that does not even include other felons and
unregistered sex offenders. 

Despite the growing prevalence of stories such 
as these, Rosenblatt finds it not uncommon for a
nursing home to never discuss the procedure for
dealing with such events with the home’s unit staff
or medical staff. This lack of discussion causes inat-
tentiveness to the inherent risks of the combative 
or abusive patient until there is a serious injury, she
says. “In this case, the nursing home administration
appears to have totally ignored the possibility that
an episode like this could occur, as there was no
emphasis on environmental controls and behavioral
assessments,” says Rosenblatt.

Even though the nursing home billed itself 
as capable of dealing with Alzheimer’s patients 
by offering 24-hour nursing care, 24-hour super-
vision, and trained staff, those are the basic require-
ments of any nursing home. For the nursing home
to hold itself out as specializing in the care of
Alzheimer’s patients, Rosenblatt notes that “the 
so-called ‘locked unit’ should have been a great
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deal more.” Specifically, the staff should consist of
nurses and nursing aides who are competently
trained in the care of patients with unpredictable
behaviors. There also should be other staff capable
of providing support services to the primary care-
givers, such as an assigned case manager and a
consulting psychiatrist or gerontologist who can
prescribe and monitor medications.

Furthermore, Rosenblatt advises that patients
should be screened carefully prior to admission.
The intake process can establish whether a particu-
lar patient will fit in with the other residents already
there, and it can provide clues as to how volatile an
individual’s behavior is. “This is where a good
intake person can prove
invaluable,” Rosenblatt notes.

Nevertheless, the intake
staff at a nursing home
should not have to go it
alone. Rosenblatt recognizes
that a family interview can
provide insight as to the resi-
dent’s history to aid in the
placement of a patient. Such
an interview can go a long
way in determining that the
level of care required is com-
patible with the scope of services provided by the
facility,” says Rosenblatt. After all, the family is
generally a reliable resource as to how violent the
patient becomes and how predictable those out-
bursts are, and spouses are quite adept in compen-
sating for the ever-increasing behavioral demands
of a cognitively impaired partner. 

Unlike acquired brain injury, which has a more
sudden onset, Alzheimer’s patients follow a rela-
tively predictable course of decline mentally and
physically, Rosenblatt says. “Living with such a
patient on a daily basis causes the spouse to take
preventive measures to protect their loved one
and, frequently, themselves,” she says. “These
accommodations may serve well as a foundation
in developing an individualized plan of care.”

The nursing admission assessment should
detail any physical evidence of violence, self-
mutilation, and abuse. Rosenblatt recommends
that photographs be taken, dated, and the
patient’s name be clearly written in an identifi-
able manner. Since these residents are generally
long term, the photographs should be updated at
least monthly or at any time an injury occurs.

“From a risk management perspective, such
photographs provide documentary evidence 
as to injury and healing,” says Rosenblatt. The

photographs should be placed in the medical
record. Mounting the photographs on a “check-off
type” assessment sheet with some commentary as
to how the injury occurred will allow the staff to
review the patient’s physical appearance from accu-
rate historical data. “A special section of the medical
record is particularly helpful as it provides quick
and consistent access in an emergency,” notes
Rosenblatt.

In addition to capturing visual evidence of a res-
ident’s condition, ongoing documentation of the
patient’s responses to various situations is essential
in planning for the patient’s daily environment. 

“It is the inherent responsibility of the facility
assuming care of the patient to
ensure that a complete record
of the patient’s physical and
behavioral needs are docu-
mented and incorporated in a
care plan that addresses every-
thing from personal hygiene to
nutrition to diversionary activ-
ities to medical and pharmacy
management to personal
safety,” says Rosenblatt. 

Had this nursing home
completed an accurate and

ongoing assessment of its residents, there possi-
bly would have been some recognition of the
recurring violent attacks that were perpetrated
and steps taken to prevent serious injury.

A nursing home also has a responsibility to
ensure that the needs of its patient are met by the
abilities of the facility. Included within this is the
duty to properly assess the patient when he or 
she meets with harm and to respond accordingly.
“Why did this woman sustain repetitive injury
without proper assessment and care?” questions
Rosenblatt. 

She speculates that the answer is because the
staff was untrained in recognizing serious neuro-
logical injury, or that the staff callously disre-
garded the patient’s obvious comatose state as 
she was now “quiet” and not nearly the problem
she had been when “on the move.” 

“This line of thinking certainly could have
contributed to an $18 million punitive damage
award,” says Rosenblatt.

Rosenblatt recognizes further problems with the
conduct of the nursing home in this case. If the facil-
ity’s staff was responsible for putting the patients to
bed at night, Rosenblatt questions how licensed
nursing personnel could overlook the obvious
change in a patient’s orientation and alertness?
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A nursing home also has a 
responsibility to ensure that the 
needs of its patient are met by 

the abilities of the facility. Included
within this is the duty to properly
assess the patient when he or she
meets with harm and to respond

accordingly.



Further, the chain of events indicates that the
patient in this case was not assessed after brawling
with another patient and that assessment was not
as continuous of a process as it should have been.
Given that the injuries ultimately leading to the
patient’s death in this case were not the result of her
first injury at the facility, it appears little was done
at the home to assess how best to manage such
unpredictable behaviors. 

“Patient intervention conferences and medication
management are the best means to assist the staff in
managing behavioral problems. Even though seda-
tion is frowned upon as a draconian measure, the
use of medications to manage anxiety, hallucina-
tions, and delusional behaviors is still a viable and
effective option,” notes Rosenblatt. Also of note is
that the woman apparently did not receive appro-
priate examinations during her time at the nursing
home. For example, no neurological exam was con-
ducted as soon as staff members noticed that her
health was deteriorating. Furthermore, the woman
could have undergone a psychiatric evaluation, as a
staff physician at the facility had ordered just a few
days after her first skirmish with another resident.
In fact, that same staff physician had ordered that
the woman be transferred, apparently upon notic-
ing that she was not receiving the appropriate level
of care and treatment. 

“The home’s failure to follow through on physi-
cian orders evidenced an apparent wanton disre-
gard for patient safety and well-being, constituting
yet another reason that that the punitive damages
award in this case was so large,” Rosenblatt says.

Finally, Rosenblatt recognizes that most states
require disclosure to the next-of-kin of any form
of injury of any consequence that affects a resi-
dent of a nursing home. “The home should have
contacted the family representative after the initial
incident where the women wandered into another
resident’s room and was beaten,” says Rosenblatt. 

In addition, the violence that occurred here
most likely would warrant reporting to the state
Department of Children and Families. In some
jurisdictions, where treatment in an emergency
department setting is required, a police report
also may be necessary. “Had the family been
made aware of the situation, it possibly could
have forced the home to take corrective action,”
notes Rosenblatt. She suggests there is little doubt
that state reporting and/or police action would
have resulted in some dramatic changes, possibly
including fines levied against the facility.

A staff that is well educated in caring for the
hostile, violent, and unpredictable patient is 

one that is in control. Control was lacking in the
facility in this case as evidenced by the lack of
limitations set on patients. It is a key factor in
preventing injury by patients on themselves and
other residents. “The apparent understaffing and
undertraining of the staff, given the type of resi-
dents cared for, suggests that the administration
embraced the commonly held belief that all that
is required to care for Alzheimer’s patients is a
locked space,” concludes Rosenblatt.
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Liability risks cut only 
modest number of doctors

Despite fears that physicians might be driven
out of the market by steadily rising liability

costs, a new report suggests otherwise.
In a study released recently by the Robert Wood

Johnson Foundation’s Synthesis Project, Michelle
Mello, JD, PhD, MPhil, an associate professor of
health policy and law at the Harvard School of
Public Health in Boston, examined the effects of
the recent increases in malpractice insurance pre-
miums on the delivery of health care services and
the impacts of state tort reforms. Reviewing exist-
ing studies, the report concluded that the deterio-
rating liability environment has had only a modest
effect on the supply of physician services.

“The best evidence shows, at most, a small
overall decrease in the number of physicians
practicing in high-liability states compared to
lower-risk states, though some rural areas have
been more affected,” she says.

Aside from caps on noneconomic damages,
most tort reforms adopted by states in response
to malpractice crises have not been effective in
boosting physician supply or reducing insurance
or litigation costs. Damages caps “help constrain
growth in litigation costs and insurance premi-
ums over time, but disproportionately burden 
the most severely injured patients.” The study 
is available on-line at www.rwjf.org. Under
“Publications and Resources,” select “Synthesis
Project.” Click on “Learn more about The
Synthesis Project.” Under “Issue 10,” Select
“Medical Malpractice: Impact of the Crisis and
Effect of State Tort Reforms.”  ■
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