
Hospitals are limiting pre-term 
inductions to reduce birth risks
Strict rules require permission for early delivery before 39 weeks

Hospitals are beginning to crack down on the use of oxytocin and
induced delivery before 39 weeks gestation in an effort to reduce
the high risks of birth trauma and liability. Strict policies on when

induced labor is allowed can be effective, say some risk managers and
clinicians, but enforcing the rule with obstetricians is no easy task.

Clinicians always have had the option of inducing labor early when
necessary, but the practice has become far too common and often is done
for the wrong reasons, says Kathy Connolly, RN, MSEd, CPHRM, assis-
tant vice president of risk management at the insurance management unit
of Premier, an alliance of 1,500 nonprofit hospitals based in San Diego. In
response to concerns of too-common use of induction, the nonprofit
Institute for Healthcare Improvement (IHI) launched a program in 2005
with Premier and Ascension Health in St. Louis that is designed to reduce
those numbers. The program called “Idealized Design of Perinatal Care”
includes steps for deciding whether induction is appropriate and another
set of guidelines for managing a birth that is not progressing. 
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Health care providers are restricting the use of induced labor for early deliv-
ery in an effort to reduce childbirth risks and the associated costs. Some
hospitals require obstetricians to prove a clinical need for induction and
obtain special permission.
• Early induction is associated with higher childbirth risk.
• Many obstetricians will induce early labor for convenience when it is not

clinically necessary.
• Risk managers may have some difficulty getting obstetricians to comply

with new rules.
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None of the criteria in the IHI program are new,
Connolly says. In fact, they are all based on previ-
ously published criteria from clinical groups such
as the American College of Obstetricians and
Gynecologists (ACOG). The point of the IHI
program is to encourage more judicious use of
induction and a better adherence to professional
guidelines. A goal of the IHI program is for a
participating hospital to reduce the rate of birth
trauma to 3.3 incidents per live birth, much lower
than the national average of 6.34. The results for
various hospitals vary, but IHI reports that some
have reduced the rate to less than one per live
birth. (Editor’s note: For more on the IHI program,
go to www.premierinc.com and enter “Idealized

Design of Perinatal Care” in the search box.)
A concerted effort to reduce elective inductions

can yield big results, but it won’t be an easy task,
says Janie Wilson, MS, RN, operations director
for the Women and Newborns Clinical Program at
Salt Lake City-based Intermountain Healthcare,
which operates hospitals in Utah and Colorado.
Intermountain delivers about 30,000 babies a year
and about half of all babies delivered in Utah.

Intermountain started restricting the use of
elective inductions in 1999, when 27% of all deliv-
eries in the system were induced before 39 weeks.
While far too high, Wilson says Intermountain’s
27% rate was not even the highest in Colorado.
Other providers in that state reported to Inter-
mountain that their induced deliveries accounted
for more than 30% of all births.

Now the rate at Intermountain is only 5%.
Wilson says Intermountain cracked down on elec-
tive inductions when it became clear that babies
were suffering from the too liberal use of this
option. (See p. 112 for more on the motivations
behind induced delivery.) “We had babies coming
to the neonatal intensive care for no reason other
than we were medically inducing them early,
sometimes as early as 36 weeks,” she says. “We
decided that was just bad practice, and it didn’t
comply with the clinical guidelines from ACOG.”

To change the status quo, Intermountain orga-
nized meetings with obstetricians and the labor
and delivery staff in 1999 and 2000. When every-
one went over the rates of induced delivery and
looked at the ACOG guidelines, there was quick
agreement that something was amiss. The sugges-
tion that Intermountain forbid delivery before 39
weeks without a solid clinical reason was greeted
with praise. “They said it would sort of take the
monkey off their back if we just made a rule,”
Wilson explains. “They wouldn’t have to argue
about it or try to convince someone that early
induction was wrong if they could just point to
the rule and say they didn’t have a choice.”

In addition, Intermountain officials printed
brochures to educate patients about the risks of
early induction in an effort to relieve some of the
pressure on clinicians from patients eager to
deliver. But the rate of inductions really started to
fall in 2001 when Intermountain programmed its
best practice guidelines into its labor and deliv-
ery charting system.

“We took the ACOG criteria and programmed
that into our system, so that if you try to schedule
an elective delivery without meeting that criteria,
an alert pops up on the screen that says the patient
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does not meet the criteria and a delivery cannot be
scheduled,” Wilson says. “The physician has to go
to a regional supervisor to ask for permission, and
the supervisor usually says no. We make excep-
tions for some unusual family situations, but they
are few and far between.”

Document the reasons for induction

Premier followed a similar path and began
implementing the IHI guidelines in February
2005. Ten hospitals introduced the guidelines for
obstetric care, and each was required to have a
obstetrician champion who would be the leader
in teaching the guidelines and encouraging com-
pliance. The key part of the program is that
obstetrical teams are discouraged from inducing
labor before 39 weeks.

“We weren’t dictating that you can’t induce
before then, but we said that if you induced you
should have good documentation of the reasons
in the medical record,” Connolly says. “Our
experience with claims was that the reason was
not always documented well, and that made our
defense difficult if we had a bad outcome and a
claim.”

Connolly says Premier sometimes had a diffi-
cult time in court because juries would look at the
guidelines from ACOG and other standards that

said labor should not be induced before 39 weeks
without a good reason, and then they would look
to the medical record for the good reason. Too
often, there wasn’t one, she says. Part of the prob-
lem was that the clinical guidelines make reference
to a desire on the patient’s part to induce early, so
some obstetricians have used that as wiggle room
to say that early induction for nonclinical reasons
still fit the clinical guidelines. It had become com-
mon for women to ask for early induction as a
matter of convenience, such as avoiding a delivery
on a holiday or simply because the woman was
tired of being pregnant, Connolly says.

“We discourage that kind of interpretation,”
Connolly says. “If the patient has preeclampsia and
the early induction is necessary for the safety of 
the mother and child, we’re not going to question
that clinical judgment. We just hope to see it docu-
mented well so that we can explain that reasoning
to a jury if there is an unfortunate outcome.”

Premier’s experience shows that in nearly 90%
of childbirths leading to claims, oxytocin was
used to start or augment labor.

The program was introduced through educa-
tional sessions held with obstetrics staff at each
hospital, but Connolly says the different hospital
teams were allowed to determine their own
methods of compliance. The goals were made
clear and then, for instance, each facility’s obstet-
rics team developed its own method for making
sure that proper documentation was in the record
before any labor induction. Some developed sys-
tems that required special stickers to be placed on
the chart indicating that certain examinations had
been done, and others introduced paperwork for
the doctor to fill out.

“However they decided to meet the goals, we
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Injury and liability risk 
high without induction

The risks from early induction are known to be
high, and risk managers don’t need any more

risk from the obstetrics unit than they already
have. The American College of Obstetricians and
Gynecologists (ACOG) reports that obstetricians
and gynecologists have an average of 2.6 claims
filed against them during their career. Of these,
61% are obstetrics-related cases.

The most recent data (2004) from the National
Practitioner Data Bank notes that obstetrics-related
cases generated 8.1% of all physician malpractice
payment reports and had the highest median
($300,000) and the highest mean ($503,564) pay-
ment amounts. They also took the longest amount
of time to resolve, with a mean delay between inci-
dent and payment of 6.01 years. For comparison,
the mean delay for anesthesia-related cases was
4.09 years. ■

For more information on reducing liability associ-
ated with induced labor, contact:
• Kathy Connolly, RN, MSEd, CPHRM, Assistant

Vice President of Risk Management, Premier,
12225 El Camino Real, San Diego, CA 92130.
Telephone: (704) 733-5096. E-mail: kathy_ 
connolly@premierinc.com.

• Janie Wilson, MS, RN, Operations Director,
Women and Newborns Clinical Program,
Intermountain Healthcare, 36 S. State St., Floor
22, Salt Lake City, UT 84111. Telephone: (801)
442-2964. E-mail: janie.wilson@intermountain-
mail.org.

SS OO UU RR CC EE SS



let them do it in a way that conformed to their
existing processes rather than forcing them to
adopt a totally new process,” Connolly says. “That
helped with getting the buy-in. It was a gradual
thing, with the physician champion encouraged to
get some of his peers to adopt the changes first
and then spread it throughout the department.” 

Premier provided the physician champions
with slides and other educational materials to
present to their peers. The teams also were
required to perform chart audits to gauge

compliance, and many teams chose to post the
audit reports in the department, which helped
encourage interest and better participation.

Premier still is monitoring the results of the
effort, and Connolly notes that it can take years
to see a reduction in claim costs related to birth
trauma. But she says the new guidelines already
have produced some positive results, including
better communication among obstetrical staff
and improved satisfaction among staff.

“Some of the teams report that they’re seeing
better staff retention, less turnover than they
were seeing before,” Connolly says. “The reason
is that this is a program that encourages better
care through a more systematic adherence to the
guidelines that everyone knows will help them
provide care, and better communication. It’s
more than just declaring that we don’t want to
see labor induced before 39 weeks.  ■

Physicians still resist 
full disclosure of errors

Even as the health care system continues to
adopt the idea of full disclosure after a medical

error, with many leaders touting it as the key to
improving patient safety and ethics, new research
is confirming something that many risk managers
already suspected: Doctors are the least enthusias-
tic about the idea.

A study from the University of Iowa examined
why doctors are reluctant to disclose. The study
involved a review of more than 300 previously
published papers on factors that hinder or help

112 HEALTHCARE RISK MANAGEMENT ® / October 2006

Induced delivery often 
for convenience, not care

Risk managers should investigate the rate of
induced deliveries in their organizations and

determine what is motivating that practice, sug-
gests Janie Wilson, MS, RN, operations director
for the Women and Newborns Clinical Program 
at Intermountain Healthcare, based in Salt Lake
City. Chances are you will find that women and
babies are being put at high risk of complications
for no good reason.

Before 2001, many women at Intermountain
underwent elective inductions because they and
their doctors wanted it, usually not for any good
clinical reason, Wilson says. Doctors sometimes
chose to induce because they wanted to deliver
their patients’ babies and they were going out of
town that weekend, for instance, and women often
pushed for an elective induction for convenience. 

“Women want to schedule a birth the way they
schedule a manicure,” Wilson says. “If grandpar-
ents are flying in, they want that baby born while
they’re in town. You can’t underestimate how
much patients push for this. It’s not just doctors.”

Wilson says Intermountain has even had
nurses within its own system, who should know
better, request a premature delivery for conve-
nience. One even manipulated her doctor into
scheduling an induction by complaining of the
appropriate symptoms before labor and delivery
nurses intervened and convinced her that she
was risking her child’s health.

“People tell us that it’ll be OK because pre-
emies do so well in intensive care these days and
they’ll be fine in the long run,” Wilson says. “It’s a
strange result of how much better our preemie
care is that now some people don’t take it seri-
ously. That fact is that delivering before 39 weeks
is still very risky and not something you should do
without a good reason.” ■

Although the health care community as a whole is
embracing the idea of full disclosure following
medical errors, physicians are not as willing to tell.
Risk managers can help physicians fully disclose
by understanding how doctors are affected by
medical errors.
• Malpractice liability is not the only concern, but

it must be addressed.
• Physicians can be personally devastated by an

error.
• Don’t assume doctors are telling patients the

whole truth.

EXECUTIVE SUMMARY



doctors’ disclosure of mistakes.1 The research
suggests doctors are profoundly disturbed by
their involvement with a medical error and their
distress can hinder any efforts at disclosure, says
Lauris Kaldjian, MD, PhD, associate professor of
internal medicine at the University of Iowa Roy J.
and Lucille A. Carver College of Medicine and
director of the college’s program in biomedical
ethics and medical humanities.

“The physician’s focus should always be on
the patient, but at the moment of a medical error,
we also must consider the professional who was

involved in that error,” Kaldjian says. Often an
error is not directly an individual person’s fault,
but a system-based problem, he says. “Yet dis-
closing errors can be a very individual issue
because sometimes only one person knows about
it and, as a result, disclosure becomes an individ-
ual responsibility.”

Not just malpractice concerns

Another researcher points out that, contrary
to some assumptions, malpractice concerns are
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Doctors more likely to tell 
when patient knows error

Physicians in the United States and Canada gener-
ally report that they support disclosing medical

errors to patients, but they have widely varying posi-
tions on when and how they would tell patients an
error had occurred, according to recent work by
Thomas H. Gallagher, MD, a researcher at the
University of Washington School of Medicine in
Seattle.1,2

In many cases, the physician is likely to disclose
the error only if the patient already knows some-
thing went wrong.

In a survey of 2,637 physicians from various spe-
cialties, the researchers presented the physicians
with one of four scenarios involving a medical error.
Two of the scenarios were tailored to internal
medicine specialists, and two were tailored to sur-
geons. One of each type of error would be apparent
to the patient, and the others would not be apparent
to the patient if he or she was not informed.

For instance, the more apparent surgical error
involved a sponge left inside a patient’s body and the
less apparent surgical error involved an internal injury
that a surgeon inflicted because of unfamiliarity with a
new surgical tool. The physicians answered a series
of questions about the scenario they received, includ-
ing how likely they would be to disclose the error,
what information they would convey if they did dis-
close the error, how serious the error was, and how
likely it was to result in a lawsuit.

Eighty-five percent of the physicians agreed that the
error they received was serious, and 81% believed the
physician was very or extremely responsible for the
error. Overall, 65% would definitely disclose the error,
29% would probably disclose, 4% would disclose only
if the patient asked and 1% would definitely not dis-
close. The language the physicians would use also
varied widely. Forty-two percent would use the word

“error,” 56% would mention the adverse event but not
the error, 50% would give the patient specific informa-
tion about what the error was, and 13% would not
reveal any details not requested by the patient.

Surgeons more likely to disclose

Specialty and the nature of the error affected 
how likely the physicians were to disclose the error.
Surgeons were more likely than other physicians to
say they would definitely disclose the error (81% vs.
54%) but also reported that they would disclose less
information. Thirty-five percent of surgeons and 61%
of other physicians said they would disclose specific
details about the error.

Those who received the more apparent errors
were more likely to say they would disclose them
than those who received the less apparent errors
(81% vs. 50%) and would also disclose more infor-
mation about them. Fifty-one percent of those who
received the more apparent errors would use the
word “error,” vs. 32% of the other group.

“Some dimensions of errors might justify disclos-
ing less information, such as if the error caused only
trivial harm,” the authors wrote. “However, physi-
cians agreed that all the scenarios represented seri-
ous errors. Basing disclosure decisions on whether
the patient was aware of the error is not ethically
defensible or consistent with standards such as
those from the Joint Commission on Accreditation 
of Health Care Organizations.”

References

1. Gallagher TH, Waterman AD, Garbutt, JM, et al. US
and Canadian physicians’ attitudes and experiences
regarding disclosing errors to patients. Arch Intern Med
2006; 166:1,605-1,611.

2. Gallagher TH, Waterman AD, Garbutt, JM, et al.
Choosing your words carefully: How physicians would
disclose harmful medical errors to patients. Arch Intern
Med 2006; 166:1,585-1,593. ■



not always the reason a physician is reluctant 
to disclose. 

Thomas H. Gallagher, MD, a researcher at 
the University of Washington School of Medicine
in Seattle, recently surveyed physicians in the
United States and Canada to gauge their attitudes
regarding the disclosure of medical errors.2,3 In
Gallagher’s research, physicians’ estimates of
how likely they were to be sued did not affect
whether they supported disclosing errors to
patients. The medical profession should consider
whether the culture of medicine itself represents
a more important barrier than the malpractice
environment to the disclosure of harmful medical
errors to patients, Gallagher says. (For more on
Gallagher’s research, see p. 113.)

Kaldjian agrees and says he advises risk man-
agers to consider the emotional impact on a
physician who is involved with an error. “One
comment from the focus groups clearly showed
how emotionally traumatic errors are for physi-
cian, by referring to that ‘sinking feeling’ when
a doctor realizes that an effort to help someone
has actually harmed them,” Kaldjian says.
“Whatever else you say about medical errors,
we need to remember that it’s really difficult
terrain.”

Too often, he says, risk managers and other
hospital leaders focus exclusively on the potential
malpractice liability and assume that that also is
the main concern of the doctor. While a looming
lawsuit is certainly on the physician’s mind, he or
she is likely to be more concerned about failing
the patient, Kaldjian says.

The best thing a risk manager can do is to
acknowledge that concern up front, he says. 
“Don’t go in with the attitude that the physician 
is only concerned about money and lawsuits,”
Kaldjian says. “Let the doctor know that you
appreciate what a terrifically difficult time this is.”

Feedback is essential

The research also showed that some physicians
are frustrated with reporting systems set up by
hospitals to encourage error reporting because
there is little or no feedback. Some doctors said
they felt like they were “sending a message into a
black hole.” Kaldjian says this frustration can
make them less likely to take time out of a busy
schedule to report an error. 

The solution to that problem is plenty of feed-
back, he says. Let the doctors know they have been
heard and that you appreciate their input. (See p.

115 for more advice on helping doctors disclose.)
Some doctors said the bottom line in terms of

positive motivation to report an error was the
desire to be straightforward with patients, but
some also noted that talking about errors “doesn’t
earn you points” with patients. The culture of
competition in medicine can discourage doctors
from being straightforward about mistakes, even
among colleagues, they reported.

Kaldjian also explains that physicians can
sometimes feel like they are left holding the bag
when, in actuality, the system failed. And they
can feel that no one understands their unique
concerns when it comes to disclosure. He sug-
gests that risk managers can improve disclosure
by acknowledging those problems.

“I, as an MD, would want the risk manager to
come to me and acknowledge that there are bar-
riers and challenges to disclosure that no one else
involved in this error faces,” he says. “The emo-
tions, the anxiety, the risk to professional reputation,
all these negatives need to be acknowledged before
you start pushing me to disclose. Empathize, in
detail, and you can really disarm a lot of the nega-
tives that stand in the way of a physician and full
disclosure.”

References
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For more information on encouraging physicians to
disclose medical errors, contact:
• Thomas H. Gallagher, MD, University of

Washington School of Medicine, Warren G.
Magnuson Health Sciences Center, Box 356340,
1925 N.E. Pacific St., Seattle, WA 98195-6340.
Telephone: (206) 616-7158. E-mail: thomasg
@u.washington.edu.

• Lauris Kaldjian, MD, PhD, University of Iowa Roy
J. and Lucille A. Carver College of Medicine, 5137
Westlawn, Iowa City, IA 52242-1178. Telephone:
(319) 335-6705. E-mail: lauris-kaldjian@uiowa.
edu. 
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Choosing your words carefully: How physicians would 
disclose harmful medical errors to patients. Arch Intern Med
2006; 166:1,585-1,593. ■

How you can encourage 
doctors to disclose errors

To encourage physicians to fully disclose
errors, health care risk managers must under-

stand that the adverse event can place the doctor
in what feels like an untenable situation, says
John Banja, PhD, assistant director for health sci-
ences and clinical ethics at Emory University in
Atlanta and an expert on applying ethical princi-
ples in risk management.

“Disclosing an adverse event puts the physi-
cian an extreme dilemma of duty vs. inclination,”
he explains. “He or she says, ‘My duty requires
me to do this,’ but the inclination is to protect
yourself, and every physician will fear that dis-
closing puts you and your career at risk.”

The following suggestions were offered by
Banja and Lauris Kaldjian, MD, PhD, associate
professor of internal medicine in the University
of Iowa Roy J. and Lucille A. Carver College of
Medicine and director of the college’s program 
in biomedical ethics and medical humanities:

• Don’t assume that the doctor looks at the sit-
uation in the same way you do. Risk managers
and other involved parties may see the incident as
just another adverse event — unfortunate yes, but
something to handle just as you handle all the
others. But for the physician involved, the inci-
dent may be personally devastating, Banja says. 
It is not just a work issue that can be addressed
and forgotten.

• Remind them that, deep down, they want
do to the right thing. “Tap into how they felt
when they were leaving medical school, that ide-
alism and enthusiasm for providing the best care
to the patient,” Kaldjian says. “Point out that

making an error doesn’t negate that. They can
still do the right thing by informing the patient
properly.”

• Pretend for a moment that there is no risk
of a malpractice lawsuit. When you stop focus-
ing so much on that concern, you can see that
there still are plenty of other issues still troubling
the physician, Kaldjian says. 

• Offer continuing education for physicians
that shows the true relationship between disclo-
sure and malpractice liability. Many physicians
assume that disclosing an error increases the
chance of being sued, but the research has proven
otherwise, Banja notes.

• Acknowledge that the physician probably
is worried about being reported to the National
Practitioner Data Bank. This is a major concern
for most physicians, who may fear this even more
than being sued, Banja says. Explore the realities
of whether this incident is a reportable, and
whether the way it is handled after the fact has
any effect on it being reported.  ■

Outside counsel must know 
what you need from them

(Editor’s note: This is the second of a two-part
series on how to get the most from your relationship
with inside and outside counsel. Last month’s article
discussed how to work best with your in-house coun-
sel. This month’s Healthcare Risk Management will
explore how to best work with outside counsel.)

Working with outside counsel can be very dif-
ferent than working with your corporate col-

league, and a few tips can help you get the most
from that relationship. Keep the costs of outside
counsel in mind but don’t make it the primary
consideration, attorneys and risk managers say.

It can be a challenge to balance a desire to save
money on legal expenses with the need to obtain
good representation, says Stacy Gulick, JD, an
attorney with the law firm of Garfunkel Wild in
Great Neck, NY, and a former hospital risk man-
ager. Don’t be afraid to consult legal counsel
when drawing up policies and procedures, for
instance, she says. Preparing solid policies and
procedures can help avoid many problems and
make incidents far easier to defend, Gulick notes.

James M. Stewart, JD, a partner with the law
firm of Stewart & Stimmel in Dallas, also warns
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For more information on helping physicians dis-
close errors, contact: 
• John Banja, PhD, Assistant Director for Health

Sciences and Clinical Ethics, Emory University,
1462 Clifton Road N.E., Suite 302, Atlanta, GA
30322. Telephone: (404) 712-4804. E-mail:
jbanja@emory.edu.
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that it can be a mistake to focus too much on
hourly rates and other cost concerns.

“Risk managers clearly have an obligation to
achieve the best possible result in the most cost
effective manner; however, the way to control
this is not to simply select the lowest-priced
firm,” Stewart says. Quality counts, he empha-
sizes. “Effective lawyers get cases dismissed ear-
lier and have stronger cases going into trial or
mediation, which leads to lower monies spent.” 

A good relationship with one attorney in the
law firm is important, Gulick notes. Develop a
rapport with that one person, even if he or she
can’t satisfy all your legal needs. When you need

a referral to another person in the firm or even
elsewhere, it will be more productive for your
close contact to make the connection than for 
you to do it yourself, she explains.

Also, using a discreet number of firms is more
efficient, Stewart says. The firms begin to know
the processes, policies, and other areas and do
not have to reinvent the wheel each time there is
a new lawsuit.

Gulick reminds risk managers that the billing
structure will be different when working with out-
side counsel who handle malpractice cases and a
firm handling any other legal concerns. For medi-
cal malpractice cases, the attorneys usually will be
paid directly by the insurer and the risk manager
won’t receive a bill. For other issues, the attorney
probably will bill you every time you pick up the
phone with a question. That fee should not dis-
courage necessary interaction, Gulick says, but
keep in mind that frequent chats are not free.

“It’s unfortunate that sometimes the billing
structure dictates how you interact with people,”
she says. “But at the same time, you have to
remember that you can be too cheap up front,
and it will cost you in the end.”

Gulick notes that risk managers should not be
cowed by outside counsel. While counsel will be
the expert on the legal system, risk managers
have their own areas of expertise and shouldn’t
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Working well with outside counsel requires a good
rapport and an awareness of the costs involved.
Be careful not to focus exclusively on cutting legal
expenses.
• A good relationship with one attorney at the firm

is ideal.
• Try to choose an attorney with whom you feel

comfortable working.
• Expect on-site visits to investigate incidents.

EXECUTIVE SUMMARY

Outside counsel should visit 
where incident occurred

Risk managers should expect more than telephone
conversations with outside counsel. In most cases,

counsel should visit your facility to investigate first
hand, says Tony Corleto, JD, founder of Corleto &
Associates, an insurance defense law firm based in
Danbury, CT, and White Plains, NY.

Corleto notes that visiting the actual physical
location where events take place provides counsel
with the most in-depth understanding of how an
alleged incident might have happened. For exam-
ple, he cites a case recently handled by his firm in
which a physical therapy center was sued for mal-
practice. The patient claimed that he had been
abandoned during treatment on a continuous pas-
sive motion machine. At the time, he was being
treated for a dislocated shoulder and was claiming
that he suffered another dislocation as the result an
alleged improper treatment. 

The client provided all treatment records, but
there was much more needed: records for the last

prior event and meeting with the physical therapist
who did the treatment and all staff members who
were in the area at the time of the alleged event.
The firm needed to investigate and validate or refute
the patients claims that he “screamed for help.” To
best set up the defense, the firm needed to see,
photograph, and map the physical location, to coor-
dinate witness testimony at trial. 

Digging still deeper, the firm needed to see the
actual machine involved, which had been put into
storage. They had to track all manuals and operating
instructions and training materials, even going back
to the manufacturer when they could not get some of
the information at the facility. They needed to see if
there been any product recalls, for instance, and
whether any retrofits had not been done. Every detail
had to be covered to find out if there was any validity
to the claim, Corleto explains. “The attorney must
conduct a thorough forensic investigation to find out
exactly what did and did not happen,” he explains. 

In this case, the plaintiff refused any kind of set-
tlement, Corleto says. “The case went to trial, and
the conclusion was a good defense verdict, with
minimal damages awarded,” he says. ■



be shy about contributing, Gulick says. “The risk
managers who deal best with outside counsel are
the ones who are very well educated about their
own jobs,” she says. “This should be a partner-
ship in which you work to each other’s strengths,
so the more you are skilled as a risk manager, the
more you can get out of your work with outside
counsel.”

There does come a point at which your outside
counsel should take the helm, Gulick says. They
have more resources available and more skills in
certain areas, so be prepared to let outside coun-
sel take over when appropriate. When outside
regulators become involved, for instance, it is
time to let outside counsel take the lead.

Choose someone you can work with

Linda Stimmel, JD, Stewart’s partner and
cofounder of the firm in Dallas, makes another
point that often goes overlooked when choosing
outside counsel.

“We would advise risk managers to actually
like the attorneys they chose as outside counsel,”
she says. “That leads to more communication 
and effective communication because they think
alike.” Along with liking your attorneys, you
must trust them, she says. “It will be very harm-
ful when a risk manager second-guesses every-
thing provided by an attorney,” Stimmel says.
“That is the surest way to increase legal fees
needlessly as the attorney will feel the distrust
and probably ‘overdo’ everything.”

When working with outside counsel, the most
important things that risk managers should keep in
mind are good, ongoing communication, access to
personnel, and access to records, says Tony Corleto,
JD, founder of Corleto & Associates, an insurance
defense law firm based in Danbury, CT, and White
Plains, NY.

Getting attorneys in touch with the people who
are involved in the situation in a timely manner is
extremely important, Corleto explains. Outside
counsel needs to have access to people who were
directly and indirectly involved. Risk managers at
health care facilities can best help by reviewing the
records to identify everyone potentially involved
directly or as a witness and by making sure that
the involved personnel know there is a legal issue
that may require their time and effort.

Records also are critical, and Corleto says patient
and treatment records are just the start. If a piece of
equipment or a product is involved in a case, for
instance, every document, from user manuals to
training notebooks and safety meeting logs, will be
needed. 

Be prepared for the attorney to conduct a thor-
ough investigation. In fact, you should insist on it,
in order to properly defend against any claims. (See
p. 116 for more on outside counsel investigating
the incident on site.) “The rule of thumb is that
every hour in the courtroom requires 10 hours of
preparation, investigation, and discovery,” Corleto
explains. “A visit to the site of the treatment or
alleged injury is almost always necessary.”  ■

New health services bring 
new risks to consider
By Leila Narvid, JD
Associate, General Civil Litigation Practice Group
Sideman & Bancroft
San Francisco

Evolving notions of health and wellness have
introduced a plethora of new services to

patients, many of which have less to do with
medical necessity than with cosmetic appear-
ance. Today, patients can receive a spa service, a
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For more information on working with outside
counsel, contact: 
• Tony Corleto, JD, Corleto & Associates, 107 

Mill Plain Road, Suite 200, Danbury, CT 06811.
Telephone: (203) 790-7536. E-mail: Tony@
corletofirm.com.

• Stacy Gulick, JD, Garfunkel, Wild & Travis, 111
Great Neck Road, Suite 503, Great Neck, NY
11021. Telephone: (516) 393-2200.

• James M. Stewart, JD, Stewart & Stimmel, 1701
N. Market St., Suite 318, L.B. 18, Dallas, TX
75202. Telephone: (214) 752-7471. E-mail:
mac@stewartstimmel.com.

• Linda Stimmel, JD, Stewart & Stimmel, 1701 N.
Market St., Suite 318, L.B. 18, Dallas, TX 75202.
Telephone: (214) 752-2648. E-mail: linda@stewart
stimmel.com.
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nutrition consultation, and a full-body MRI scan
all in a day’s work. 

However, the regulations that govern health
care practices have yet to promulgate provisions
that specifically relate to the operation of clinics
that offer “spa-medicine” services and elective,
nontherapeutic procedures. This article looks at
the unique problems encountered by these types
of clinics and legal pitfalls for health care risk
managers to avoid.

Patients are presented with a variety of
options: “medi-spas” that provide cosmetic ser-
vices in luxurious surroundings, in conjunction
with medical care from plastic surgeons or der-
matologists; vision therapy clinics that only
perform LASIK eye surgery; and centers that per-
form full-body CT or MRI scans. These clinics are
staffed by licensed physicians and nonlicensed
employees, such as cosmeticians, plastic surgery
counselors, and holistic medicine practitioners.
Often, a nonphysician is the first point of contact
for a patient. For example, plastic surgery coun-
selors guide patients through the decision-mak-
ing process and show them before-and-after
photographs to “sell” them on the procedure, 
and optometrists perform initial consultations
and refer patients to LASIK specialists. 

The patient may not even see the physician
until the day of the procedure. The relationships
between physicians and nonlicensed persons can
create what seems like a sensible opportunity for
incentive pay programs wherein, in exchange 
for referrals, the nonlicensed person receives a
commission from the physician. This can be a
tremendous liability risk for the physicians and

the participating health care organizations. Risk
managers must be aware of this potential for sig-
nificant civil and criminal violations.

Beware ‘corporate practice of medicine’

Though the arrangements can be problematic in
all states, the risk is higher in California, Colorado,
Illinois, New York, and Texas, which have statutes
that limit the ability of physicians to be employed
by nonphysician entities or to split fees with non-
physicians. These are known as “corporate prac-
tice of medicine states.” (See p. 119 for more on
the corporate practice of medicine doctrine.)

Health care providers involved in such
arrangements can face tremendous liability, but
does this mean that physicians should not award
bonuses or commissions to any nonlicensed staff
members? Not necessarily. The key rule, how-
ever, is that incentive programs should not be
linked to referrals or business-generated. For
example, practice managers should not be paid
based upon a percentage of total profits. Health
care risk managers should recommend perfor-
mance-based incentive programs, in which eligi-
bility is based on monthly evaluations using
criteria such as quality of work and patient care.
Bonus programs that are based on a percentage of
net income are illegal.

To the extent that nonlicensed staff members
cause patients to be referred to the clinic for
physician services, the fees paid to the physician
for performing these services should remain con-
stant. For example, the physician should not
receive less compensation for Botox injections he
or she performs because someone other than the
physician was responsible for getting the patient
in the door.

Must not influence doctor’s judgment

What types of conduct are construed as exerting
influence or control over a physician’s professional
judgment? In corporate practice of medicine states,
the following types of decisions should be made
by physicians only and would constitute the unli-
censed practice of medicine if performed by a
nonphysician:

• determining what diagnostic tests are neces-
sary for a particular condition;

• determining what kinds of procedures
should be performed; 

• determining the need for referrals to another
physician/specialist;
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Health care organizations are launching more non-
traditional services such as medi-spas and eye
surgery clinics, but the financial benefits may come
with potential liability. Risk managers should con-
sider the dangers of such offerings and plan
accordingly.
• Several states have “corporate practice of medi-

cine” statutes that will dictate risks and limitations.
• Statutory penalties for corporate practice of

medicine violations can be severe.
• Medical professionals can lose their licenses

and employers can be prosecuted for participat-
ing in illegal activity related to these services.

EXECUTIVE SUMMARY



• determining how many patients a physician
must see in a given period of time. 

Physicians are just one of many categories of
health care providers, and a host of other non-
physician providers are developing subprofes-
sions that involve limited licensure and fill an
important need in a specialty. With new forms 
of health care entities developing at tremendous
pace, questions regarding the applicability of the
corporate practice of medicine doctrine to these
new entities continue to arise.

Health care risk managers should closely scru-
tinize their entities’ contractual agreements, to
assure that they are not assisting in the corporate
practice of medicine. 

(Leila Narvid, JD, is an associate in the general civil
litigation practice group at Sideman & Bancroft in San
Francisco. She can be reached at lnarvid@sid.) ■

Avoid the corporate
practice of medicine 
By Leila Narvid, JD
Associate, General Civil Litigation Practice Group
Sideman & Bancroft 
San Francisco

Risk managers must assure that the fast chang-
ing face of health care does not draw their

organizations into the “corporate practice of
medicine,” which brings significant liability risk. 

The corporate practice of medicine doctrine
has three primary tenets:

1. A nonlicensed individual or entity cannot
employ a physician or any other health care pro-
fessional to practice medicine.

2. Entities that provide health care services
cannot be owned or controlled by nonlicensed
persons or corporations.

3. Licensed health care professionals may not
divide or share a professional fee with a non-
licensed person or entity.

These tenets all exemplify the principle that
medical decision making should be entirely free

of layperson and corporate control, and that
physicians should be free to exercise professional
judgment and remain fully accountable for their
actions. Put another way, if a lay entity has a
financial interest in a physician’s “bottom line”
or “profit,” then the entity has a direct interest 
in and ability to control the medical side of the
business, such as how many hours the physician
will work, what type of procedures will be per-
formed, and what type of medical technology
should be used.

For example, in California, actual “medical”
control need not be established to show a statu-
tory violation. (See California Business & Profes-
sions Code §§650, 2052, and 2400.) Rather, the
law recognizes that many business decisions
have direct and indirect medical implications
and prohibits arrangements that provide for the
potential of inappropriate lay control. Similarly,
in Maryland, a physician is subject to discipline
if the physician “pays or agrees to pay any sum
to any person for bringing or referring a patient
or accepts or agrees to accept any sum from 
any person for bringing or referring a patient.”
[Health Occupations Article, Maryland Code
§14-404(a)(15).]

Penalties may be severe

Statutory penalties for corporate practice of
medicine can be severe. Medical professionals
can lose their licenses, and employers can be
prosecuted for furthering the illegal activity.
Professional organizations, such as the American
Academy of Ophthalmology, have taken the ini-
tiative to promulgate ethical guidelines that
address fee-splitting and corporate practice of
medicine.

The American Academy of Ophthalmology
issued voluntary guidelines that urge eye sur-
geons not to accept referrals from optometrists in
exchange for a cut of the professional fee, even if
the optometrist will be responsible for handling
the patient’s postoperative care. 

(Editor’s note: For the guidelines, go to www.aao.
org/aao/member/ethics/employment_referral.cfm.) ■
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■ Strategy to avoid reports to NPDB
Liability from allowing access to patient
data

■ Reducing falls in the ED 
requires different tack
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Nurses participate in this continuing education program by
reading the issue, using the provided references for further

research, and studying the questions at the end of the issue.
Participants should select what they believe to be the correct
answers, then refer to the list of correct answers to test their
knowledge. To clarify confusion surrounding any questions
answered incorrectly, please consult the source material. After
completing this semester’s activity with the December issue,
you must complete the evaluation form provided and return it in
the reply envelope provided in that issue in order to receive a
certificate of completion. When your evaluation is received, a
certificate will be mailed to you.

13. According to Janie Wilson, MS, RN, what is a risk man-
ager likely to discover is the reason behind high rates
of induced delivery?

A. Overall health is declining among the general population
B. More older women are giving birth.
C. Physicians and patients often push for early induced

delivery for convenience, not clinical reasons.
D. Most babies are healthier when delivered before 39

weeks.

14. What does Lauris Kaldjian, MD, PhD, advise risk man-
agers to do when addressing a physician involved in a
medical error?

A. Address only malpractice concerns and strictly avoid
talking about the physician’s emotions.

B. Only ask what the physician plans to do, and do not
push for full disclosure.

C. Advise the physician that you can not provide any
advice and refer him or her to legal counsel.

D. Acknowledge that there are barriers and challenges to
disclosure that no one else involved in this error faces.
Empathize with the emotions, the anxiety, and the risk
to professional reputation.

15. What advice does Stacy Gulick, JD, offer regarding
when to consult outside counsel for assistance in
preparing policies and procedures?

A. Don’t be afraid to consult legal counsel when drawing
up policies and procedures, even if you are trying to
save money on legal fees.

B. A good risk manager should never need the assistance
of outside counsel for this work.

C. Only certain key polices and procedures require the
assistance of outside counsel.

D. Seek the assistance of outside counsel only if you are
an inexperienced risk manager. 

16. According to Leila Narvid, JD, what is the key rule for
avoiding problems with the “corporate practice of
medicine” doctrine? 

A. Ensure that all medical services are provided by licensed
professionals.

B. Incentive programs should not be linked to referrals or
business generated. For example, practice managers
should not be paid based upon a percentage of total
profits. 

C. Forbid any deals with doctor-owned health care service
providers.

D. Require all medical service providers to sign an agree-
ment that prohibits corporate practice of medicine.

CE objectives

After reading this issue of Healthcare Risk
Management, the CE participant should be

able to:
• Describe legal, clinical, financial, and managerial

issues pertinent to risk management in health
care. 

• Explain how these issues affect nurses, doctors,
legal counsel, management, and patients. 

• Identify solutions, including programs used by
government agencies and other hospitals, for
hospital personnel to use in overcoming risk
management challenges they encounter in daily
practice.  ■

Answers: 13. C; 14. D; 15. A; 16. B.



News: A 70-year-old patient sought relief for
respiratory problems. The woman consulted with
various physicians, and she decided to undergo
angioplasty and coronary stenting. After experi-
encing complications, the woman died that after-
noon. The patient’s estate alleged that there was a
lack of informed consent from the patient. After
the hospital settled for $25,000, a verdict of
$156,000 was awarded against the operating
physician.

Background: A woman, age 70, had a history
of renal artery stenosis, coronary artery stenosis,
high blood pressure, angina, emphysema, and
chronic pulmonary disease. After experiencing
severe respiratory problems, her primary care
physician referred her to an interventional cardi-
ologist, a doctor specializing in surgical proce-
dures such as cardiac catheterization or
angioplasty to diagnose and treat heart disease.
The cardiologist discussed various possible inter-
ventional procedures, including coronary artery
angiography, which would enable the doctor to
see in detail the woman’s coronary arteries as
they supplied blood to her heart muscle. The pro-
cedure involved putting a tube into the woman’s
heart via an artery in her extremities and inject-
ing a liquid into the coronary arteries so that they
could be seen when viewed with X-rays. If the
woman’s blood flow was being blocked by the
buildup of plaque in the artery wall, the injected

contrast dye would show the cardiologist the pre-
cise location of the blockage.

After meeting with the patient, the cardiologist
sent the woman’s medical chart to another inter-
ventional cardiologist for a second opinion. The
second cardiologist also recommended that a
coronary artery angiography be performed.
Although he never personally met with the
patient, the second cardiologist performed the
procedure a few days later. After the angiogra-
phy, the cardiologist used coronary stenting to
artificially keep the woman’s arteries open and
expanded. Coronary stenting consists of a stain-
less steel mesh tube with slots that is placed
inside an artery to prevent the artery from closing
after a procedure such as an angiography. The
device comes in various sizes to match the size of
the artery. Generally, the stenting is mounted on a
balloon catheter in a collapsed state. The balloon
is then inflated, which causes the stent to expand
and push itself against the inner wall of the coro-
nary artery. The balloon is then removed, which
leaves the expanded stent in place. By forming a
rigid support and helping to prevent closure of
the artery, the stent can reduce the need for coro-
nary bypass surgery.

Unfortunately, the woman died after surgery
from complications of the procedure. The pri-
mary cause of death was listed as perforation of
her circumflex artery.

The family brought suit against the two
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Hospital settles and physician found liable 
for failure to obtain informed consent

By Blake J. Delaney, Esq.
Buchanan, Ingersoll, & Rooney 

Tampa, FL



cardiologists and the hospital. The plaintiffs
claimed that because the second cardiologist
never saw the patient prior to operating on her
and that the only procedure discussed was
angiography, the doctor operated without the
patient’s informed consent. Both cardiologists
claimed that the decedent was fully informed and
that these procedures were the only options avail-
able to the patient.

Prior to trial, the hospital settled for $25,000. A
motion for nonsuit was granted to the first cardi-
ologist, and the issue went to the jury solely on
issue of medical battery against the operating
cardiologist. A verdict of $156,000 was returned,
including economic damages for the hospitaliza-
tion of $6,000 and noneconomic damages of
$150,000.

What this means to you: This scenario raises
interesting issues of informed consent when a
patient is referred by one physician to another. In
this case, it appears that the referring cardiolo-
gist, by virtue of the referral, essentially picked
the interventional cardiologist for the patient.
“Prudence suggests that referring physicians
should have some information regarding the
credentials, expertise, procedure volume, and
patient outcomes of the physicians to whom they
refer their patients, particularly in those situa-
tions where the patient has little choice or input
into the referral selection,” notes Marva West
Tan, RN, ARM, FASHRM, associate director of
quality initiative, Health Services Cost Review
Commission in Baltimore.

Once the referral is made, Tan notes that some
consultant physicians may tend to view the refer-
ring physician as their client and may rely on the
referring physician to provide to the patient the
critical discussion portion of the informed con-
sent process, including information on risks, ben-
efits, and alternatives of treatment associated
with the proposed procedure and responses to
any of the patient’s concerns. In this case, for
example, the interventional cardiologist may
have reduced the informed consent process to
having one of his nonphysician staff obtain the
patient’s signature on a form prior to under-
going the procedure, with no further discussion
between the interventional cardiologist and the
patient. Tan recognizes that such practice is prob-
lematic: “The referring physician may not have
the detailed information or expertise necessary to
complete the informed consent or may provide
some information to the patient assuming that

the interventional cardiologist will perform the
detailed informed consent process. Hence, each
physician is assuming the other completed the
informed consent, but neither actually did.”

Tan warns that such an approach to the
informed consent process is a setup for patient
dissatisfaction and potential claims when compli-
cations to the interventional cardiology procedure
arise. Because there is typically no prior personal
relationship with the consultant physician that
might mitigate the patient’s or family’s dissatis-
faction, the formal documented consent process
takes front and center stage. “Interventional cardi-
ologists and other physicians who perform inter-
ventional procedures based on referrals should
not assume that the referring physician has per-
formed the informed consent. They should com-
plete informed consent for their own procedures
prior to any patient sedation and should attempt,
in the brief pre-procedure time available, to estab-
lish personal contact and develop a rapport with
the patient,” says Tan.

Having determined that the interventional cardi-
ologist should have engaged the informed consent
process with the patient in this case, Tan recom-
mends a thorough, well-documented process gov-
erned by a written informed consent protocol. It is
not clear in this case if a completed informed con-
sent form or a progress note addressing consent
was present in the medical record. Generally, such
documentation, however brief, does form a basis
for a defense to a claim of no consent.

If there was no documented informed consent in
the medical record, a preoperative check should
have identified that this critical information was
missing. The Universal Protocol for Preventing Wrong
Site, Wrong Procedure, Wrong Person Surgery devel-
oped by the Joint Commission on Accreditation of
Healthcare Organizations is a good starting point
for such a process. The protocol calls for a preoper-
ative verification process to ensure that all relevant
documents and studies are available prior to the
start of the procedure. A signed informed consent
form is one of the relevant documents that should
be available. Tan notes that before the development
of the Universal Protocol, a Joint Commission stan-
dard recommended that prior to any procedure the
patient have a current documented history and
physical examination and a pre-anesthesia evalua-
tion, if relevant. Preoperatively, the doctor also
would review any required preoperative test
results, and the patient would sign an informed
consent form. “Typically, it was the responsibility
of the nursing or technical staff to check that all
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required documents were in the record before the
start of the procedure,” Tan says.

Once a problem developed in this case as a
result of the surgery, it is unclear how informa-
tion about the untoward outcome and patient
death was conveyed to the patient’s family. Tan
recognizes that each facility is now required by
the Joint Commission to have a process to discuss
unexpected outcomes with the patient and/or
family, and most institutions have been working
to develop a transparent process over the past
several years. Even prior to this requirement,
there were ethical guidelines regarding informing
patients and their families of untoward events.
“In this case, it may have been helpful for the
referring cardiologist and the interventional car-
diologist to meet with the family to offer a brief
factual description of the event and offer their
support without pointing fingers or assigning
blame,” suggests Tan. The physicians also could
have explained their plan to investigate the case
more fully and share any additional information
with the family.

Finally, Tan emphasizes the emergence of
shared decision making in recent years in provid-
ing quality health care. Shared decision making
overlaps in certain aspects with informed consent
in that it concerns the discussion of risks, bene-
fits, and alternatives of specific treatments.
However, it generally has a much broader scope,
involving such things as discussions between
physicians and patients about medications and

noninvasive treatments, self-management of
chronic illness, end-of-life decisions, and other
personal health care preferences. Tan points out
that national studies have shown a lack of corre-
lation between cost and quality of care, which
elevates the importance of personal preferences
where there are alternatives. She also notes that
various providers, insurers, and consumer
groups are developing tools and videos to edu-
cate consumers about treatment options, particu-
larly when there are alternatives available, such
as in breast cancer treatment. “Physicians seem
more comfortable with the practice of shared
decision making, while recognizing that some
patients want their physicians to take a leading
role in medical decisions,” Tan says.

Despite the fact that the field of shared deci-
sion making seems to be expanding in research
and practical applications and despite the best
educational efforts of risk managers to emphasize
the importance of the discussion portion of the
informed consent process, the old problem of
physicians tending to think that “informed con-
sent” means “signing a form” persists. Tan sug-
gests that perhaps what is needed is a new term
for informed consent, involving the discussion
and the documentation, to gain traction with
busy physicians in their everyday practices.

Reference

• San Diego County (CA) Superior Court, Case No.
GIC780566. ■
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Failure to report abuse
leads to settlement 

News: A newborn baby exhibited signs of child
abuse each time he was brought to the doctor dur-
ing the first seven weeks of his life. His injuries,
however, were ignored continually. Ultimately, the
boy’s wounds and fractures necessitated a trip to
the emergency department (ED), at which point
the natural parents’ rights were terminated. The
boy’s adoptive parents filed suit against the clinic
and the doctors and alleged negligence for failing
to notify state officials of the abuse. Although the
defendants claimed that they did not know that
the injuries should have been reported to the state,
the parties settled the lawsuit for $600,000.

Background: Parents of a newborn baby boy
brought their son to a local clinic 13 times during

the first seven weeks of his life. Each time the boy
exhibited injuries, including wounds to his geni-
talia and head. Despite the obvious signs of physi-
cal abuse, the clinic and its doctors ignored the
signs of neglect. After seven weeks, the boy finally
was taken to the ED for treatment. Doctors deter-
mined that the boy’s injuries included corneal
ulcerations to both eyes, permanent blindness to
his right eye, partial blindness to his left eye, per-
manent brain damage from a cerebral infarct, and
multiple acute and healing fractures to 29 ribs and
bones in his fingers and feet.

The natural parents’ rights soon were terminated,
and they were prosecuted for child abuse. The boy’s
adoptive parents brought suit on behalf of their son
against the clinic and its doctors for negligence.
They argued that the defendants failed to notify
child protective Services, as required by applicable
standards of care, when they knew or should have
known that such abuse and neglect were ongoing.



They also maintained that the failure to notify
authorities was the proximate cause of the serious
injuries to their son. The defendants responded that
they had no way to know that the injuries should
be reported to state officials. Nevertheless, the par-
ties settled for $600,000, with the clinic and two of
its doctors each contributing $200,000 to be paid in
trust for the boy’s benefit.

What this means to you: This scenario pro-
vides an alarming example of protocol with which
every health care practitioner should be familiar.
“It is very difficult to understand how the defen-
dant clinic and its physicians
could respond that they did
not know that this child’s
injuries should have been
reported to the state’s child
protective services,” says
Cheryl Whiteman, RN,
MSN, HCRM, clinical risk
manager for Baycare Health
System in Clearwater, FL. 

As with other obligations
imposed by the law, the clinic and the physicians
had a responsibility to understand federal and
state statutes governing the reporting of sus-
pected child abuse that were applicable where
they were providing health care. If the clinical
members of an office setting truly do not know
what their legal responsibilities are, Whiteman
suggests procuring the services of a risk manager
as soon as possible. “Risk managers have a
responsibility to be aware of state and federal
regulations and statutes involving health care. As
the number and complexity of these regulations
continues to grow, the risk manager may need the
assistance of legal counsel and/or a compliance
expert to ensure that the organization and its
practitioners are abiding by statute and adhering
to the applicable standard of care,” she advises.

Unfortunately, the examples of physical abuse
presented by this scenario are not unusual. A study
of infant physical abuse in Alaska by Gessner,
Moore, Hamilton, and Muth — published in the
January 2004 issue of Child Abuse & Neglect —
found that 4.6 out of every 1,000 children born
alive are physically abused during their first year,
and nearly a quarter of those cases result in the
baby’s hospitalization and/or death. (Gessner B,
Moore M, Hamilton B, et al. The incidence of infant
physical abuse in Alaska. Child Abuse & Neglect
2004; 28:9-23). And a 2003 report published by
Fight Crime: Invest in Kids, a nonprofit organization

based in Washington, DC, reported that on a typi-
cal day, at least five children in this country are
killed by abuse or neglect, and two of those five 
are infants younger than 1 year old. (Fight Crime:
Invest in Kids. New Hope for Preventing Child Abuse
and Neglect: Proven Solutions to Save Lives and
Prevent Future Crime. Washington, DC; 2003.) 

These numbers may seem surprisingly high
given the relatively low publicity given to infant
abuse as compared with child abuse relating to
older children. But a study by the University of
Wales College of Medicine — published in the
December 2002 issue of Child Abuse & Neglect —

found that severe abuse is six
times more common in babies
than in children from 1 year
to 4 years of age, and it is 120
times more common than in
5- to 13-year-olds. (Sibert J,
Payne E, Kemp A, et al. 

The incidence of severe
physical child abuse 
in Wales, Child Abuse &
Neglect 2002; 26:267-276.) The

study emphasized that infant physical abuse should
be of particular concern because brain injuries and
fractures are more common and because abuse is
more likely to cause severe damage and death. 
Also of note is that the University of Wales study
attributed this high incidence of infant physical
abuse, at least in part, to the failure of secondary
prevention of child abuse by health professionals.
One of the study’s conclusions was that the vigi-
lance of health care providers in reporting and pre-
venting abuse and neglect needs to increase.

Whiteman notes in addition to any legal
responsibilities required of health care profes-
sionals when confronted with evidence of child
abuse or neglect, the parties involved also had an
ethical responsibility to the child who could not
speak for himself or protect himself. “Certainly,
we must be vigilant regarding potential child
abuse and neglect,” she says. “We must also
remain mindful of potential abuse and neglect of
the elderly and vulnerable adults.” In this case,
the number of injuries this child sustained was
staggering: “Thirteen trips to the clinic in seven
weeks should certainly have raised a red flag on
numerous occasions,” says Whiteman.

Reference

• Texas District Court, Hidalgo County, Case No. 
C-1552. ■

4 Supplement to HEALTHCARE RISK MANAGEMENT ® / October 2006

As with other obligations imposed by
the law, the clinic and the physicians

had a responsibility to understand fed-
eral and state statutes governing the
reporting of suspected child abuse 

that were applicable where they 
were providing health care.


