
Hospital not liable for sleep-deprived
intern’s motor vehicle crash 
By Robert A. Bitterman, MD, JD, FACEP, Contributing Editor

In the case of Brewster v Rush-Presbyterian-St. Luke’s Medical Center,1 the
appellate court of Illinois had to decide whether a hospital owes a duty to a per-
son injured by an off-duty intern suffering from sleep deprivation due to the

hospital’s policy on working hours. 
Plaintiff Brewster alleged that the hospital’s intern, just two weeks into her

training, was driving home from the hospital following a scheduled 36-hour work
shift when she fell asleep at the wheel of her car. She crashed into Ms. Brewster’s
car, injuring Ms. Brewster. 

The plaintiff presented three theories of liability to sue the hospital for the
intern’s negligence. First, Brewster alleged the hospital knew or should have
known that the intern worked 34 of the 36 scheduled hours, and that the lack of
sleep would impair her judgment and ability to drive. Therefore, the hospital had a
common law duty to control the actions of the intern to protect Ms. Brewster from
harm. Second, the hospital was guilty of negligence under the duty imposed by the
‘Restatement (Second) of Torts’ (which is a compilation of proposed uniform tort
rules, similar to the Uniform Commercial Code [UCC] for business transactions,
adopted in whole or in part by state courts or legislatures into their own tort laws).2

Third, the hospital violated the Illinois Hospital Licensing Act3, which specifically
incorporates the duty hour requirements established by the Accreditation Council
for Graduate Medical Education (ACGME).4

Common law negligence
Brewster conceded that there was no existing Illinois law that would support a

finding by the court that the hospital owed her a duty to protect her from the
intern’s negligent driving. Instead, Brewster argued that ‘public policy’ considera-
tions dictated that the court create and impose such as duty upon the hospital.
Interestingly, the Committee of Interns and Residents filed a brief (amicus curiae -
‘friend of the court’ – brief) supporting the plaintiff’s attempt to expand the hospi-
tal’s liability. The committee provided data that hospitals know, or reasonably
should know, that a high percentage of interns and residents fall asleep behind the
wheel of a car when driving home from work at the hospital. It also provided stud-
ies demonstrating the hazards of turning loose exhausted interns on an unsuspect-
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ing public, both in and out of the hospital. (The com-
mittee’s transparent motive, besides blaming the hospi-
tal for the intern’s falling asleep at the wheel, is to
force hospitals to decrease the number of work hours
imposed on physicians in their training programs.)5

Naturally, the Cook County and the Illinois Hospital
Association filed briefs on behalf of the hospital, argu-
ing that the hospital should not be liable for the
intern’s negligent acts when she was not actually
working at the hospital. What the intern did on her
own time (what little of it she had), should be her
responsibility alone. 

The court cited four factors relevant to deciding
whether public policy should impose a duty of care on
the hospital: (1) the reasonable foreseeability of injury;
(2) the likelihood of injury; (3) the burden of guarding
against injury; and (4) the consequences of placing
that burden on the hospital.6

Plaintiff contended that an analysis of these factors
weighed heavily in her favor. It certainly is reasonably
foreseeable and likely that sleep-deprived drivers will

cause traffic accidents and injure others. Hospitals
could prevent such injuries by changing resident work
schedules or providing additional rest periods, and the
burden of these preventative measures is minimal
when compared to the societal benefit that would be
realized. 

In essence, the plaintiff was arguing that these fac-
tors should induce the court to transfer the negligence
of the intern to the hospital, what the law terms ‘trans-
ferred negligence’. 

However, the court stated that the general common
law rule—established in a long line of Illinois
Supreme Court cases—was that there is no liability
imputed to health care providers for injuries to third
parties who are not patients in the hospital.8 Only if a
sleep-deprived intern hurt one of the hospital’s
patients, then the hospital would be liable. 

The appellate court noted it was not a legislative
body (i.e., not allowed to legislate from the bench) and
that it was duty bound to follow the precedents declar-
ed by the state’s highest court. 

Restatement (Second) of Torts 
Brewster next argued that the court should allow the

transferred negligence under the Restatement (Second)
of Torts.2,8 However, the Illinois high court did not
adopt the entire Restatement; the sections it incorpo-
rated into Illinois law allow for transferred negligence
only where a ‘special relationship’ exists between the
defendant and the person causing injury or between
the third party and the person causing injury. In other
words, the hospital must have a special relationship
with the intern or the person injured (Brewster), before
the hospital has a duty to control the intern’s behavior.
Under the Restatement, special relationships that give
rise to such a duty include, among others, a parent-
child relationship and a master-servant relationship.
Parents have a duty to control the behavior of their
minor children; if one of their kids throws a rock
through your kitchen window, the parents are liable.
Similarly, hospitals (masters) as employers of interns
(servants) are liable if one of their interns sticks a
chest tube into the spleen of a trauma patient.
However, this ‘special master-servant’ relationship
ends when the intern leaves the hospital; it does not
extend outside of the employment relationship. 

Note how this applies to practicing emergency
physicians. If the emergency physicians are employed
by the hospital, the hospital is directly liable for the
physician’s negligence in caring for patients in the
hospital or the ED. However, if the emergency physi-
cians are independent contractors or employees of a
separate corporation or contract management group
that contracts with the hospital to provide ED services,
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then there is no master-servant relationship and the
hospital is not directly liable for the emergency physi-
cians’ actions in the ED under state tort laws. (Though
hospitals may be directly liable for the physicians
under federal law, EMTALA, or vicariously liable
under state law via various theories, such as apparent
authority or ostensible agency.) 

Also, analogous to this case, if an emergency physi-
cian who is employed by the hospital is treating neigh-
bors or moonlighting at the corner urgent care center,
then the hospital is not liable for the physician’s negli-
gence (and importantly, the malpractice insurance pro-
vided by the hospital typically does not cover the
physician’s practice away from the hospital).

Note also that the result in this case could be other-
wise in different jurisdictions, either because of public
policy considerations, adoption of the complete
Restatement, or legislative action. For example, in
Oregon the court in Faverty v McDonald’s
Restaurants, Inc.,9 held the fast-food chain liable to a
third party because it was reasonably foreseeable that
employees scheduled to work excessive hours would
fall asleep behind the wheel of a car when driving
home and injure the third party. Also, in the Texas case
of D. Houston, Inc. v Love,10 a nightclub was held
liable for the injuries sustained in a car accident by
one of its dancers (an independent contractor), who
became intoxicated due to a ‘job requirement’ that she
consume alcohol, and the intoxication was the proxi-
mate cause of the accident. An intern’s ‘job require-
ment’ that they stay up all night and become ‘sleep
deprived’ and the sleep deprivation being the proxi-
mate cause of an auto accident is essentially the same
thing. Studies have shown that sleep deprivation
results in physical effects on coordination and judg-
ment very similar to that experienced with alcohol
intoxication.11

Plaintiff wanted the court to carve out a new excep-
tion to the general rules limiting liability to third par-
ties, which would hold hospitals liable to third parties
for the conduct of resident physicians who are
required to work excessive hours.

However, since the plaintiff could not establish the
special relationship involving the intern outside of the
hospital required by the Restatement of Torts sections
adopted by the Illinois Supreme Court, the court held
that the hospital had no duty to control the conduct of
the intern while she was driving home.1

Illinois Hospital Licensing Act
Lastly, Brewster argued that the hospital violated

section 6.14 of the Hospital Licensing Act3 and there-
fore, she should be able to sue the hospital for the
damages she suffered as a result of the hospital’s vio-

lation. Section 6.14 reads:
“Resident and intern duty hour requirements.
Hospitals licensed under this Act shall comply
with the duty hour requirements for residents
and interns established by the Accreditation
Council for Graduate Medical Education
(ACGME).”3

ACGME’s duty hour standards mandate a 24-hour
limit on continuous duty, with up to 6 added hours to
participate in didactic activities, transfer care of
patients, conduct outpatient clinics, and maintain con-
tinuity for continuity of care; a maximum of 30 con-
secutive hours.4

Based on the facts alleged by Brewster, the hospital
had indeed violated the ACGME standards and thus
the Illinois Hospital Licensing Act. However, the hos-
pital maintained that section 6.14 of the Hospital
Licensing Act did not grant plaintiff a private cause of
action and therefore is not a ground for liability
against the hospital. 

Unfortunately for Brewster, the language of the
Licensing Act does not expressly allow a plaintiff the
right to seek damages for a hospital’s violation of sec-
tion 6.14. Still, the court said that a private right of
action could be implied where: “(1) the plaintiff is a
member of the class for whose benefit the statute was
enacted; (2) the plaintiff’s injury is one the statute was
designed to prevent; (3) a private right of action is con-
sistent with the underlying purpose of the statute; and
(4) implying a private right of action is necessary to
provide an adequate remedy for violations of the
statute.”12

Brewster’s hope was short-lived, since the court
decided that the Licensing Act was enacted to combat
problems associated with patient care. Because
Brewster was not a patient, the court saw no reason to
conclude she had a private right of action against the
hospital under section 6.14.1

Final ruling of the court
The court held that the hospital did not have duty

under current Illinois law to control the weary intern’s
actions when she was off-duty, affirming the trial
court’s dismissal of Ms. Brewster’s complaint.1 Teach-
ing hospitals everywhere breathed a huge collective
sigh of relief. 

Additional comments 
Illinois may be the only state to specifically compel

hospitals by statute to comply with the resident physi-
cian duty hour requirements of the ACGME.3 How-
ever, it is not the only state to address the issue of the
long hours worked by hospital interns and residents.13
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Most notable is New York, which as a result of the
famous Libby Zion case enacted its own resident duty
hour standards in 1989 by revising the New York State
Health Code.14

Eighteen-year-old Libby Zion was admitted to New
York Hospital emergency department late at night with
fever, flu symptoms, and intermittent agitation; she
died less than eight hours later. Her father, Sidney
Zion, an attorney, a writer for the New York Times, and
former federal prosecutor launched a crusade against
the hospital and the medical profession, claiming
Libby’s death was a direct result of errors made by a
sleep-deprived intern and resident and total lack of
supervision by the attending physician. (The cause of
Ms. Zion’s death was not definitively established,
though it was most likely from a lethal combination of
a monoamine oxidase inhibitor (Nardil), which Zion
had been taking and hid from her doctors, and
Demerol, which she was given in the hospital.)14,15

A Manhattan grand jury investigation rejected
Sidney Zion’s well publicized charges of medical
“murder” and did not indict the doctors involved. It
did, though, fine the hospital $13,000 for providing
inadequate care and supervision in Libby’s case, and
stated that the physicians’ excessive hours on duty
contributed to the teenager’s death.16

The family filed a lawsuit against the hospital that
dragged on for more than a decade. Ultimately, the
jury found Libby 50 percent liable for her own death
for not telling the doctors she had taken cocaine and
numerous prescription drugs (including Nardil) before
they prescribed Demorol for her; it awarded the Zions
$375,000.14,15,17

Various state medical licensing agencies and profes-
sional review boards conducted more than 30 inves-
tigative hearings, and the case prompted the New York
state health commissioner to form a committee that
recommended major changes in the delivery of emer-
gency care, limited the consecutive hours that doctors
in training can work, and required greater supervision
by attending physicians.16,18-20 The 1989 New York
State Health Code changes were a direct result of the
Zion case and the committee’s recommendations.19-21

Subsequently, and also instigated and influenced by
the Libby Zion case, the Residency Review
Committee for Internal Medicine and the Accredita-
tion Council for Graduate Medical Education set
national restrictions on work hours similar to those of
the NY Health Code for our nations 7,800 residency
programs, which became effective in July 2003.4,22 ■
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Does ED ultrasound really
increase risk of a lawsuit? 
In fact, the opposite is true, say experts
By Staci Kusterbeck, Contributing Editor

With an increasing number of emergency depart-
ment (ED) physicians using ultrasound, are mal-

practice lawsuits also on the rise? Quite the contrary,
according to proponents of ED ultrasound. “As long as
we are observing proper credentialing and training
guidelines, we are actually decreasing our risk—con-
siderably so,” says Michael Blaivas, MD, RDMS,
immediate past chair for the American College of
Emergency Physicians (ACEP)’s ultrasound section
and chief of the section of emergency ultrasound in the
department of emergency medicine at Medical College
of Georgia in Augusta.

The major legal pitfall of ED physicians doing
ultrasound is that, in some cases, they may not have
received the proper training or hospital credentialing,
adds Blaivas. “Most problems such as misses occur in
the hands of novice emergency sonologists who are
not ready to make decisions from their scans,” he says. 

So when can ED physicians begin making clinical
decisions based on ultrasound scans? At a moderate
level of experience, but no one should make clinical
decisions based on their ultrasound examinations if
they are not credentialed to do so by the hospital, says
Blaivas. “If this sounds vague, it is because many hos-
pitals have different credentialing criteria for emer-
gency ultrasound,” he says. Currently, the only
specialty-wide guidelines for training and credential-
ing are those that were created by ACEP. (To access
the guidelines, go to www.acep.org. Under “Practice
Resources,” click on “Issues by Category,”
“Ultrasound,” “Emergency Ultrasound Guidelines.”)

However, Blaivas cautions that if the hospital in
question has very loose criteria that do not meet
national standards, then the physician should voluntar-
ily refrain from making decisions until she or he has
reached national standards for credentialing. 

“In the past the greatest mistake of emergency
physicians was assuming that a one, two or three-day
training course made you capable of making decisions
from your ultrasound examinations,” Blaivas says.
“This is not the case. The initial course is just a start-
ing point for more learning and a progression to cre-
dentialing.”

Technical expertise, a quality control system, cre-
dentialing, and working closely with radiology are all
incumbent on physicians who use ultrasound, says
Corey M. Slovis, MD, chairman of the department of
emergency medicine at Vanderbilt University Medical
Center in Nashville, TN. “This is a time when what
being credentialed means is very unclear,” he says. “In
the current environment, ED physicians need to follow
closely any formal recommendation, from ACEP,
AAEM [the American Academy of Emergency
Medicine], or emergency ultrasound organizations.”

The most likely scenario for an ED physician to be
sued? When a decision is made to send the patient
home based on an inappropriately interpreted ultra-
sound, which delays surgical intervention on a serious
issue resulting in a bad outcome, says Bruce David
Janiak, MD, vice chair of the department of emer-
gency medicine at Medical College of Georgia. “For
the most part, the major pitfalls are doing ultrasound
without the proper background and training,” he says.
“Otherwise it’s a major benefit rather than a setback.”
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Malpractice lawsuits involving use of ultrasound
in the emergency department have not increased. In
fact, lawsuits could occur if ultrasound is not used
and treatment is delayed as a result.

• Physicians should not make clinical decisions
based on ultrasound scans until national stan-
dards for credentialing are reached.

• Tell patients that you are doing a focused
examination and looking only for emergent
conditions.

• ED ultrasound can save lives by identifying
abdominal aortic aneurysms and ectopic preg-
nancies earlier. 

Key Points

—continued on page 128
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In the September issue of ED Legal
Letter, two common contract

clauses – malpractice insurance and
restrictive covenants— that can be
harmful to the interests of an emer-
gency physician. This issue focuses
on indemnification clauses, “for
cause” termination clauses, and
integration clauses.

Indemnification Clauses
Indemnification or “hold

harmless” clauses are dangerous
additions to any contract. When
you think of indemnification,
think of an insurance policy –
which is another company
indemnifying you for your
losses. Motor vehicle insurance
reimburses an insured for any
losses related to driving a motor
vehicle (that are not excluded in
the policy and are not above the
policy limits). If a physician
agrees to an indemnification
clause in a contract, the physi-
cian is promising to reimburse
the other party for any losses
related to the contract terms.

In Chehval v. St. John’s Mercy
Medical Center, a medical center
entered into a contract with a
physician and agreed to “indem-
nify and hold harmless” the
physician for “all sums . . . aris-
ing out of the rendering of or
failure to render professional ser-
vices . . . described in [the con-
tract].”1 When the physician was
sued in a wrongful death action,
the medical center refused to pay,
alleging that the physician should
have purchased medical malprac-
tice insurance to cover him for
such events. The physician then
filed a lawsuit to force the medi-
cal center to defend him. The
trial and appellate courts both

agreed that the wrongful death
lawsuit “arose out of” the physi-
cian rendering professional ser-
vices under the contract. Because
the medical center agreed to
indemnify the physician, it was
required to pay for all costs of
the wrongful death lawsuit,
including attorney’s fees and any
judgments against the physician.

When indemnification clauses
are broadly worded, they can
result in unexpected legal liabil-
ity. For example, in Records v.
Aetna Life & Casualty Insurance,
an insurance company was
forced to pay for a judgment
against a physician who physi-
cally assaulted a nurse.2 In this
case, the physician became angry
because a nurse transferred his
patient from a nursing home
without his permission. The
physician grabbed the nurse by
the arm, led her into another
room, shouted at her, and pointed
his finger in her face. While the
nurse was backing away from the
physician, she fell over a table,
injuring her back. In a subse-
quent lawsuit to enforce cover-
age, both courts believed that the
altercation between nurse and
physician would not have taken
place absent the physician pro-
viding professional services to
patients in the nursing home. The
assault and battery therefore,
“arose out of” professional ser-
vices the physician was provid-
ing to the patient. The insurance
company was required to defend
the assault and battery action
against the physician and could
be held responsible for paying
any judgment against the physi-
cian on the assault and battery
claim.

A physician who agrees to an
indemnification clause relating to
provision of medical services
may be responsible for paying a
hospital for lost profits, malprac-
tice settlements, attorney’s fees,
costs in recruiting new physi-
cians, and other tangential costs.
With few exceptions, indemnifi-
cation clauses in contracts should
be deal-breakers. Most contracts
don’t have indemnification
clauses, and the benefits in any
contract containing an indemnifi-
cation clause will not justify the
substantial added legal risk. If
the other party will not delete or
substantially limit an indemnifi-
cation clause, find another con-
tract.

Termination Clauses
While it may seem odd to con-

sider your exit strategy before
you even sign a contract, most
physicians will eventually decide
to leave their job. In the absence
of a contract, employment posi-
tions are generally terminable “at
will.” If a contract is present, the
terms of the agreement govern
the circumstances under which
either party may terminate the
contract. 

Termination clauses either
occur without cause or for cause.
Parties may terminate a contract
without cause either unilaterally
or by agreement. A mutual agree-
ment to terminate a contract may
take place at any time – the par-
ties just have to agree to the
terms. A decision to unilaterally
terminate a contract without
cause requires a notice period,
which can be as short as 30 days
or long as 180 days (or more),
but is typically 60 to 90 days.

Emergency Physician Contracts:Terms to Ponder, Part II
by William Sullivan, DO, JD, FACEP, FCLM, Contributing Editor

SPECIAL REPORT
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This notice period gives the
physician time to obtain staff
privileges at another hospital and
gives the hospital time to find
another physician.

Physicians may find their
stream of income jeopardized
when hospitals or contract
groups invoke for cause termina-
tion clauses. Many contracts con-
tain unilateral clauses allowing
the physician to be immediately
terminated under certain circum-
stances. Some for cause clauses
make sense. For example, allow-
ing the physician to be immedi-
ately terminated if the
physician’s medical license is
revoked or if the physician dies.
Other clauses may be very vague,
essentially allowing the physi-
cian to be terminated for any rea-
son. For example, a contract may
contain language that allows the
physician to be terminated for
cause if the physician does not
meet “anticipated patient vol-
umes” or if hospital staff
“requests that the physician be
removed from the schedule.” The
problem with immediate for
cause terminations is that before
the physician can begin earning a
salary at another hospital, the
physician has to find an opening
and then obtain staff privileges.
With credentialing committees
sometimes meeting only every
three months, a physician may
have no income for several
months.

In Miranda v. Wesley Health
System, an emergency physician
signed an employment contract
containing 14 provisions under
which the hospital could immedi-
ately terminate the physician “for
cause.”3 Many of these provi-
sions were vague, including a
violation of the hospital’s “rules,
policies, and/or procedures,” fail-
ing to meet “utilization perfor-

mance efficiency,” and behavior
deemed “unethical, unprofes-
sional, fraudulent, unlawful, or
adverse to the interest, reputation
or business of Hospital.” The
contract made the hospital the
sole judge of when these provi-
sions would apply. 

When the physician reported
to the hospital for work one day,
he was called into the hospital
CEO’s office and fired for multi-
ple complaints alleging “rude
and obnoxious” behavior toward
patients. The physician then
brought a lawsuit against the hos-
pital for wrongful termination,
stating that the real reasons for
his termination were his refusal
to overprescribe antibiotics and
refusal to prescribe narcotics to
drug-seekers. The trial court dis-
missed the physician’s lawsuit
against the hospital, and the
appellate court agreed, stating
that the terms of the contract
made the physician an at-will
employee. The vague for cause
termination provisions cited
above allowed the hospital to ter-
minate the physician for any rea-
son or for no reason at all.

Protecting oneself from for
cause terminations can be diffi-
cult. One thing that will help is to
have staff privileges at more than
one hospital. Doing so will pre-
vent the delay in obtaining other
hospital privileges if you are
fired. Removing the vague for
cause provisions or modifying
them so that they are made in
good faith also can lessen the
physician’s risk. Finally, requir-
ing an employer to notify the
physician of any events that may
cause the termination clauses to
be invoked may give the physi-
cian a “heads up” that he/she
needs to start looking for another
job. As with indemnification
clauses, if a hospital will not

remove or significantly change
vague for cause provisions,
strongly consider looking for a
different position.

Integration Clauses 
These clauses usually contain

language to the effect that the
contract “constitutes the entire
agreement of the parties” and
that no other agreements or
understandings are enforceable.
While seemingly innocuous,
integration clauses can result in a
situation similar to a ‘bait and
switch.’ If a group offers to pay
you a $25/hour weekend shift
differential on your interview, but
this differential is not expressly
stated in your contract, an inte-
gration clause might prevent you
from receiving this differential.
Similarly, an integration clause
might prevent you from receiving
the paid vacation you were ver-
bally promised, but that did not
show up in the explicit language
of the contract. 

Get all verbal promises in
writing before you sign a con-
tract. If you are offered a contract
that does not contain terms you
verbally agreed upon, write the
terms in the margin and have the
other party initial them. ■
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Focused exam is key
One potential problem is failing to keep proper

focus to the examinations done in the ED. “For
instance, when I scan an elderly patient with abdomi-
nal pain that is radiating to the back to rule out an
AAA [abdominal aortic aneurysm] I am not scanning
the entire abdomen for all problems—I have a very
focused goal,” says Blaivas. “I am not pretending I can
diagnose a mass in the tail of the pancreas.”

The same is true for scans of the gallbladder, kid-
neys, heart, pelvis, and for deep venous thrombosis
(DVT). Be clear with patients that this is a focused
examination to answer a specific question, advises
Blaivas, such as: Is there an AAA? Is there an
intrauterine pregnancy? Is there a pericardial effusion?
or Is there a DVT? 

“If you have done an echo [echocardiogram] for
pericardial effusion, say there isn’t one, and the patient
dies of tamponade, that’s a problem,” says
Christopher L. Moore, MD, RDMS, FACEP, assis-
tant professor for the section of emergency medicine at
Yale University School of Medicine. 

That may be fairly obvious, but many ED physi-
cians are worried about missing things they shouldn’t
necessarily be expected to find. “People worry about
that, specifically missing a malignancy on an image,
but I would hope it would hold up in court that we are
not looking for those things when we are doing
focused ultrasound,” says Moore. “We aren’t looking
for a liver malignancy or other things that are not
emergent complaints. We are looking for things that
need to be intervened on right now.”

Moore recommends using a preprinted template or
language stating, “This is a limited focused ultrasound
and is not meant to replace a comprehensive ultra-
sound done by a radiologist or cardiologist.”

No increase in lawsuits
Despite its growing use, there has been no apparent

surge in malpractice allegations involving ultrasound
in the ED. “Of 850 cases I’ve reviewed in 30 years,
I’ve only had one that involved misinterpretation of
ultrasound by an emergency physician,” says Janiak. “I
don’t see an increase at all.”

In fact, the lack of litigation involving ED ultra-
sound is somewhat surprising, says Blaivas.
“Radiologists get sued all of the time for missing
things on ultrasound, CT, MRI, and X-rays,” he says.
“We are all fallible, and especially when proper train-
ing, protocol, or technique is absent, things will be
missed.”

There is actually a growing potential for lawsuits as

a result of an ED physician not doing an ultrasound
exam, says Blaivas. For example, some attorneys are
seeking out patients who were injured during the
placement of a central line. 

“If ultrasound was not used, you have a lawsuit for
negligence,” says Blaivas. “Why? Because it is recom-
mended by multiple societies and studies, and is
known to reduce risk of injury when used in real time
to place a central line. Thus, a physician will have to
answer why they are behind the times.” In fact, ED
ultrasound may be approaching the standard of care,
says Moore, referring to a recommendation by the
Agency for Healthcare Research and Quality for real-
time ultrasound guidance during central line insertion
to prevent complications.1 “With that report in mind, if
ultrasound is available in your ED and you don’t use it
while placing a central line, and then puncture a lung
or lacerate an artery, it is conceivable that you could be
held liable for that,” says Moore. 

The fact remains that ultrasound does have the
potential to increase the risk of being sued with an
adverse judgment if the physician makes a care deci-
sion based on a faulty read, or reads at a higher level
than his competency, says Slovis. “That image can be
used to find fault and a judgment against the physi-
cian,” he says. “Telling a patient that it’s gastritis when
ultrasound reveals an AAA that [later] ruptures, carries
more risk than if you referred that patient for imaging
by a ultrasonographer based in radiography.”

On the other hand, ultrasound also has great poten-
tial to pick up emergency conditions immediately,
allowing patients to be operated on more accurately
and faster. “If you’re using the technology, you better
know what you are doing. But certainly picking up an
ectopic pregnancy, which are occasionally discharged,
would decrease risk,” says Slovis. 

Similarly, attorneys may ask why the ED physician
failed to discover a patient’s AAA as soon as the
patient came in, instead of hours later after the patient
was admitted. “I actually think this is the next frontier
of emergency ultrasound-related litigation,” says
Blaivas. “If it is part of training, recommended and
practiced by so many, why did you not use it to save
my client’s husband/wife/daughter/son?”

For example, a lawsuit could be filed if an ultra-
sound exam was delayed or not given for a hypoten-
sive patient with vaginal bleeding. “Even if the
quantitative BHCG is low or you are still waiting for
one, that scan should occur immediately and will make
a difference,” he says. “I think we will see fewer
‘missed this one’ lawsuits than we have feared. And
while these will occur, they will not be any more fre-
quent than what our radiology colleagues suffer per
1000 patients seen.”
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ED physicians are generally cautious about ultra-
sound, and leaders in the field stress proper training,
credentialing, and focused applications that do not
stretch the capabilities of the clinician, adds Blaivas. 

Blaivas points to one radiologist’s declaration that
he would hire himself out to anyone who is planning a
suit against an emergency physician using ultrasound.
“There will be a push by mean-spirited people like
that, I am sure,” he says. However, in most states it
will have to be another emergency physician who
gives an opinion if it was reasonable for something to
be missed or an ultrasound not performed, he adds. 

“If we do more things, we do increase our risks,”
acknowledges Janiak. “However, that is offset by get-
ting the patient cared for faster and finding out some
things that are extremely urgent and getting the correct
specialist in to take care of the problem.”

In some cases physicians have been sued for missed
diagnoses that they might have caught if they had used
ultrasound, says Moore. He points to a lawsuit involv-
ing a patient who died because nobody knew the
patient had a pericardial effusion. “This was before we
had ultrasound in the ED. It’s hard to get an echo
[echocardiogram] in the middle of the night. My feel-
ing is that if they had ultrasound they would not have
missed it,” he says. 

On one occasion, ED physicians at Piedmont
Fayette Hospital in Fayetteville, GA used ultrasound
to determine that a patient’s abdomen was filled with
blood. “Fortunately the OB respected my interpreta-
tion and came in immediately. This might have saved
the patient’s life because she was in shock from an
ectopic pregnancy,” says Janiak. “Had we followed the
normal procedure, I think that patient probably would
have died in the ED.” ■
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What one ED physician
missed on an ultrasound 
By Staci Kusterbeck, Contributing Editor

The following ultrasound image of of a patient who
had been shot in the chest and was not doing well.

The physician thought the patient’s lung was col-
lapsed, and he put in a chest tube. He then performed
an ultrasound of the heart and saw no pericardial effu-
sion and noted that the heart was beating. 

“He [the physician] had never taken an ultrasound
course and learned a bit here and there on his own,”
says Michael Blaivas, MD, RDMS, chief of the sec-
tion of emergency ultrasound in the department of
emergency medicine at Medical College of Georgia in
Augusta. “He was not credentialed for ultrasound in
any way by the hospital as he had never really been
that interested in it.”

The patient only got worse, but the heart was not
involved. The patient was given fluids and blood
through central lines but lost his pressure despite this.
The ultrasound image shows a mistake that was poten-
tially fatal to this patient. 

The ultrasound image is from the subxiphoid posi-
tion, part of the FAST examination. The liver is
labeled and on top of the image. The left ventricle
(LV) is seen and so is the right ventricle (RV). “The
two atria are not clear in this shot but were seen well
in others,” explains Blaivas. The long thin arrows point
to what was thought to be the outer border of the heart,
the outer pericardial layer. The arrow heads point to
the actual outer outline of the heart. What is in
between? A pericardial effusion that has clotted and
looks bright and was confused with being part of the
myocardium. 

The large arrows point to a bright spot at the apex
of the heart. It is not normally seen there. This is
where the bullet actually hit. It did not penetrate the
heart, but only caused a bruise that led to bleeding into
the pericardial sac. 

All of this was confirmed at autopsy. If the scan had
been interpreted correctly, it would have led to an
immediate thorocotomy and cutting of the pericardial
sac, which would have revealed tamponade. 

“This is Monday morning quarterbacking but is a
valid point,” says Blaivas. “Had this physician
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obtained proper training at a course, practiced these
scans enough to be credentialed by the hospital, and
kept up his skills as with anything in emergency
medicine, he would have known to look more care-
fully, use additional views and [would have] caught
the effusion.” ■

New legislation protects ED
staff who ID unsafe care
Law ensures discussions about safety won’t
“show up in a courtroom”
By Staci Kusterbeck, Contributing Editor

The Patient Safety and Quality Improvement Act of
2005 provides full privilege for information shared

with a patient safety organization, with the goal of
encouraging voluntary error reporting. How will the
new legislation affect EDs and malpractice cases?

“As usual in the law, the answer is: ‘it depends,’”
says Bryan A. Liang, MD, PhD, JD, executive direc-
tor of the Institute of Health Law Studies at California
Western School of Law in San Diego, CA and co-
director and adjunct associate professor of anesthesiol-
ogy at University of California—San Diego School of
Medicine.

Original patient care information, such as the medi-
cal charts, won’t be protected from discovery under
the law. However, any analysis or discussion of
improving system safety and quality by those invol-
ved, as well as any transfer of that information beyond
the ED entity, will not be discoverable if the hospital
fulfills the requirements of the law by working with
one or more Patient Safety Organizations (PSOs). 

“This is of great advantage to emergency depart-
ments, which are high intensity clinical settings where
errors and system weaknesses can result in significant
patient harm,” says Liang. “It allows for sharing of
experiences and data to improve system safety and
quality, without fear of having these discussions show
up in a courtroom.”

On the one hand, reporting errors may subject ED
staff to liability suits just as any patient injury might,
says Liang. However, reporting errors that lead to sys-
tem improvements may ultimately benefit EDs, since
unsafe practices will be identified.

Reporting information that already is documented
in the patient’s chart won’t increase or decrease ED
provider liability. “If the patient is going to sue, the
chart has all the relevant information and will be
accessible to the patient’s attorney,” says Liang.
“Ethically, of course, we should always report errors if
safety and quality will be improved.”

This idea is at the heart of the patient safety legisla-
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tion, which recognizes that many in the health care
field want to do the right thing and talk about errors to
give safer care to their patients, says Liang. 

“But with a legal system that is expensive, not very
accurate in determining poor care versus bad out-
comes, and in an environment of distrust, it is
inevitable that there were few reports,” says Liang.
“However, now with the protections set up by the act,
ED staff should be looking toward a new infrastructure
where care can be improved and their efforts won’t be
used against them.”

Lessons can be shared
The legislation specifically covers reports to PSOs,

but may include broader reporting as well, says Liang.
The critical requirement is that the health care entity
work with PSOs for the statutory protections to occur,
however. 

However, since the reports and analysis created by
the entity for the PSO are considered “patient safety
work product,” these may be shared with other hospi-
tals or organizations, with the protections of the law
following the materials. 

This is something that gives the law “teeth,” since
under uneven state peer review privilege, the protec-
tions were for the peer review committee discussions,
and not for the materials, says Liang. 

“If someone talked about the safety and quality
analysis outside the peer review meeting, everything
became discoverable,” he says. “So no one could talk,
and no one could share outside the meeting, including
to the ED or hospital next door. Now, with the protec-
tions following the materials, sharing of lessons
learned and information to everyone in the facility and
in the world can occur to promote patient care while
still being protected.”

Because the law is federal, EDs will no longer need
to rely on uneven state-based peer review protections
for safety and quality improvement activities, says

Liang. State peer review statutes have not been a good
protector of safety information and analysis, and mate-
rials, such as root causes, analyses have been deemed
discoverable. 

If a malpractice suit is coupled with a federal claim
and filed in a federal court, rather than state court
where malpractice actions are usually filed, the state
peer review protections don’t apply—a fact that plain-
tiffs’ attorneys are using to avoid state peer review laws. 

“Hence, the new federal law will address that very
important issue through its protections, and block end
run efforts by plaintiff’s attorneys—assuming that hos-
pitals fulfill the terms of the statute by working with
PSOs,” Liang says. 

Liang gives the following recommendations for
EDs:

• Ensure that your ED sets up Patient Safety
Evaluation Systems (PSESs) to discuss and ana-
lyze patient safety data on actual adverse events
and near misses. 

• Report errors and system weaknesses through this
system, to ensure the maximum potential protec-
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CNE/CME instructions

Physicians and nurses participate in this CE/
CME program by reading the issue, using 

the references for research, and studying the
questions. Participants should select what they
believe to be the correct answers, then refer to 
the answer key to test their knowledge. To clarify
confusion on any questions answered incorrectly,
consult the source material. After completing the
semester’s activity, you must complete the evalua-
tion form provided and return it in the reply enve-
lope to receive a letter of credit. When your
evaluation is received, a letter of credit will be
mailed to you.  ■

CNE/CME objectives
After completing this activity, participants will be

able to:
1. Identify legal issues relating to emergency

medicine practice;
2. Explain how these issues affect nurses, physi-

cians, legal counsel, management, and
patients.

3. Integrate practical solutions to reduce risk into
the ED practitioner’s daily practices. ■

Under the Patient Safety and Quality
Improvement Act of 2005, discussions of quality
and safety are protected from discovery, as long as
the law’s requirements are met.

• Patient care information, such as medical
charts, will not be protected.

• Analysis about improving safety will no longer
be discoverable. 

• The law will make it easier for ED staff to
share lessons learned about safety.

Key Points
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tions for the information. Discuss the data and
analyses in official PSES meetings.

• Work with PSOs to assist in identifying, analyz-
ing, and improving system delivery safety and
quality. “It is very important to note that health
care entities must work with PSOs to garner the
broad protections of the new law,” says Liang.
“PSO requirements will be announced in forth-
coming regulations.”

As for liability issues when ED staff report an error
internally, or to an external agency such as the Institute
for Safe Medication Practices (ISMP), the answer is
again “it depends,” says Liang. “Reporting errors by
itself doesn’t create liability internally or externally,”
he says. “What it may do is support a lawsuit.”

Internal reports that are discoverable can be used by
plaintiff’s lawyers to support their case—which is why
creating and maintaining a PSES is so important, says
Liang. “Original materials such as the patient’s chart
are always discoverable—so if the report just repeats
what’s in the chart, there’s no protection,” he says.
“But if there is analysis within the report and it’s
intended to go to a PSO for quality and safety pur-
poses, then protection arguably applies.”

For external reports to organizations such as ISMP,
the same analysis applies—if it’s for quality and safety
purposes, and part of the PSES working with a PSO,
the protections go with the materials. “But if it just
repeats what’s in the chart, there’s no protection,” says
Liang. ■

49. Which of the following scenarios could result in a
potential lawsuit involving an ED physician’s use
of ultrasound?
A. A patient’s emergency condition is missed.
B. An ultrasound exam is delayed, resulting in a

bad outcome.
C. Ultrasound is not used, and a patient is dis-

charged with a pericardial effusion. 
D. All of the above.

50. Which of the following is recommended to
reduce liability risks of ED ultrasound?
A. Tell patients that the ED exam is comparable

to a comprehensive ultrasound done by a radi-
ologist.

B. Use ultrasound only for patients who are
going to be admitted. 

C. Inform patients that the exam is looking only

for emergent medical conditions.
D. Allow all ED physicians to make clinical deci-

sions based on ultrasound after a one-day
training class.

51. Which of the following is discoverable under the
Patient Safety and Quality Improvement Act of
2005, if the law’s requirements are met?
A. Original patient care information such as 

medical charts
B. Discussion of improving safety by staff

involved in a sentinel event
C. Analysis of quality by administrators not

directly involved in patient care
D. Discussion about unsafe practices that is 

transferred to another facility

52. A physician who agrees to an indemnification
clause relating to provision of medical services
may be responsible for paying a hospital for which
of the following?
A. Lost profits
B. Costs in recruiting new physicians
C. Malpractice settlements and attorney’s fees
D. All of the above

Answers: 49. D; 50.C; 51. A; 52. D
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