
Patient care decision making at end of
life: Law lags behind medical advances
by Richard J. Pawl, MD, JD, FACEP, Assistant Professor of Emergency
Medicine, Medical College of Georgia, Augusta

IInnttrroodduuccttiioonn

The body of law that deals with end-of-life decision making is hardly settled
law. Because the welfare of citizens is largely the concern of individual states,
judicial decisions regarding end-of-life issues in health care vary among the

states.1 The courts of one state have no legal duty to honor the decisions of any other
state, although jurists may look to other jurisdictions for non-binding guidance on
issues that arise before any court. Over time, parallel, though not identical, trends
may be perceived between the courts of different states. However, medical advance-
ments in the last quarter-century created issues in patient care decision making that
courts had not faced prior to the 1960s. Hence, there has been much less time for the
body of law dealing with end-of-life decision making than many other areas within
the law. This makes it difficult to make broad generalizations for every issue that one
may encounter in patient care decision making. The following discussion attempts to
identify some clear trends in this area of the law and serve as a guide to understand-
ing and contending with end-of-life decision making. It is essential that readers
always consult experienced attorneys within their own jurisdictions when faced with
critical issues regarding end-of-life decision making.

The competent adult
Legal scholars tend to agree that there are some general principles that usually

apply across all jurisdictions.2 Probably the most well established general principle
that virtually every jurisdiction will follow is that a competent adult patient always
will be given the autonomy to control the medical care he or she accepts or refuses. To
state this as a principle, “[a]n adult patient with decision-making capacity may refuse
any treatment unless the refusal will endanger the public health [or in a small minority
of jurisdictions and under very narrow circumstances, a dependent or unborn child].
The family has no standing to be involved in the decision making but may be if the
patient wishes.”3

Competent adults have a broad legal prerogative to decide how to respond to medi-
cal conditions that threaten their well-being and even their lives. A competent adult
has a privacy right to be free from unwanted interventions, even if such interventions
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are meant to maintain that person’s life. Such a scenario
occurred in Farrell.4

Kathleen Farrell was suffering from amyotrophic lat-
eral sclerosis and was dependent upon a ventilator to
keep her breathing. Even though her physician informed
her that removing her from the ventilator would cause
her death, Ms. Farrell insisted upon having her ventilator
turned off. Her husband filed a complaint with the court
seeking his appointment as special medical guardian for
his wife with specific authority to disconnect her respira-
tor. Although Ms. Farrell had died, still connected to her
ventilator, by the time the New Jersey Supreme Court
heard the case, they decided to hear the case nevertheless
because of the importance of the issues involved.5 Citing
Quinlan, the New Jersey Supreme Court asserted that
Ms. Farrell, as a competent adult, could assert her right
to privacy to refuse mechanical ventilation because her
right to privacy was protected in the common law and in
the state and federal constitutions.6

Another case that is illustrative of the principle that
competent adults have the right to accept or refuse med-

ical care under common law and constitutional law is
useful to review because of the personal and social
issues that arose that are not actually reflected in the
decision of the court. Elizabeth Bouvia was a 28-year-
old quadriplegic woman afflicted with cerebral palsy
since birth and confined to bed in a public hospital, who
petitioned the court for a writ of mandate to compel the
hospital to stop feeding her through a nasogastric tube.7

She had previously stated that she wished to starve her-
self to end a life she now considered futile and mean-
ingless.8 Despite her disabilities, Ms. Bouvia had
acquired a college degree and had been married.9

However, her husband left her, she suffered a miscar-
riage, and her parents, no longer wishing to provide the
care that she needed, turned her out of their home. A
search for a place for her to live was unsuccessful,
which necessitated her living in a public hospital.10 The
court, in granting Ms. Bouvia’s request to remove her
feeding tube, asserted that her motive for the removal
was irrelevant, because no one’s approval was needed
for her to exercise her right to refuse medical care.11

This right to refuse medical care was “basic and funda-
mental” as “part of the right of privacy protected by
both the state and federal constitutions.”12 However, two
years after her successful court battle, she was inter-
viewed by the Los Angeles Times, stating that “people
should have the right…to decide if they want to suffer
or not.”13 Professor M.R. Flick points out in describing
Ms. Bouvia’s plight that perhaps she really had not
wanted to die, but had wanted to be wanted14 — a very
poignant observation that contains a warning to all clini-
cians to remember to examine a competent patient’s
true motives for the refusal of medical care before that
patient’s options are terminated by death. 

There exist some cases where competent adults were
denied the ability to refuse medical care when the well-
being of their children was threatened. For example, in
Dubreuil, a Florida court authorized the administration
of a life-saving blood transfusion required due to uncon-
trolled bleeding in a woman after delivery of her child,
despite her objections to receiving the transfusion on
religious grounds.15 The appellate court invoked the
state’s parens patriae interests in the welfare of the
woman’s children, necessitating the transfusions against
her will because the court found that the patient was the
mother of four minor children and there was no evi-
dence that anyone other than she would be available to
care for them in the event of her death.16

It is generally true that, except where a state finds that
the interests and well-being of minors may be affected
by a competent adult’s decision to forego life-saving
medical care, a competent adult will always have the
right to make decisions regarding the medical care he or
she will accept or refuse.
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Surrogate decision making at end of life
Generally, incompetent adults and minors require

some sort of surrogate medical decision making. When it
comes to minors, the surrogate decision makers are typi-
cally that minor’s parents. Previously competent adults
may have a surrogate appointed to make decisions for
them either by statutory direction or through an advance
directive. Never-competent adults typically will have a
public guardian, appointed by a court, who are responsi-
ble for making medical care decisions for them. It is very
important for clinicians to keep in mind that there exist
limitations to surrogate decision making, and that such
limitations may vary depending on the jurisdiction.
Hence, despite generalizations that may be made below,
surrogate decision making, particularly for end-of-life
decisions, will be unique to a varying degree in every
jurisdiction. It is prudent for clinicians to be familiar
with the laws governing the jurisdiction within which
they practice.

Minors. A fairly clear trend in the law is that a parent,
or if there is no parent, the legal guardian, may refuse
treatment for a minor who is terminally ill or irreversibly
unconscious, so long as the minor agrees.17 There are
some limitations concerning such decisions with regard
to infants in some states under federal and state child
abuse laws.18 No parent has the right to refuse beneficial
medical treatment for their child provided that the treat-
ment is a generally accepted practice in the medical
community and that a beneficial outcome is expected.
The U.S. Supreme Court ruled, “Parents may be free to
become martyrs themselves. But it does not follow [that]
they are free, in identical circumstances, to make martyrs
of their children before they have reached the age of full
and legal discretion when they can make that choice for
themselves.”19

On the other hand, when treatment is deemed futile
based upon the generally accepted standard of care, and
the health care providers and parents (or guardian) agree,
it is legally acceptable to have life-sustaining treatment
withheld or withdrawn.20 Futile life-sustaining care may
also be withdrawn upon the agreement of parents and
providers if the minor is in a persistent vegetative state.21

As is usually true, provider communication with the par-
ents often surmounts issues that lead to a decisional
impasse. However, controversial treatments or treatments
with which reasonable clinicians may differ could lead to
provider liability.

It is important to note that Congress enacted the
Federal Child Abuse Prevention and Treatment Act in
1984, which provided general standards for the care of
infants with defective medical conditions when the
infant’s life is immediately in danger.22 The Act gener-
ally prohibits withholding or withdrawing treatment for
infants when such treatment can be reasonably estimated

to correct or stabilize a condition that could be life-
threatening. Clinicians caring for infants should also be
familiar with their state’s child abuse statutes, as they
may apply to newborns and infants with defective medi-
cal conditions.

Adults. Surrogate decision-making law for adults is
the most variable and lies at the cutting edge of bioethics
and the law in some scenarios. It is beyond the scope of
this writing to entertain the wide range of opinions in the
bioethics and legal literature on this topic.

Most laws governing surrogate decision making will
primarily respect a formerly competent patient’s auton-
omy interests by requiring a surrogate to follow the
course of treatment the patient would presumably want.23

Such issues are most clear when the formerly competent
patient left explicit instructions in an advance directive.
When explicit instructions have been left, the surrogate
must follow those instructions if they apply to the medi-
cal scenario that the incompetent patient is facing, leaving
little independent judgment to the surrogate. When an
advance directive is clear that a patient would refuse a
certain treatment if certain conditions are present, there is
little argument that such treatment can be refused by the
surrogate on behalf of the patient without going court.

If a formerly competent patient made an informed
decision to reject certain medical care before becoming
incompetent, such decisions will generally be given con-
tinuing effect as long as the circumstances have not mate-
rially changed.24 For example, in Yetter, Maida Yetter,
while competent, had refused a breast biopsy for a breast
mass when she had been hospitalized for schizophrenia.25

The patient’s caseworker testified that at the time of her
hospitalization, Ms. Yetter was “lucid, rational, and
appeared to understand that the possible consequences of
her refusal included death.”26 Later, Ms. Yetter’s mental
illness became more profound to the point where she was
no longer capable of discussing the matter of the breast
biopsy. Although deemed incompetent at the court hear-
ing, the court gave continuing effect to Ms. Yetter’s
refusal for the breast biopsy. Citing Roe v. Wade, the court
stated that “the constitutional right of privacy includes the
right of a mature competent adult to refuse to accept
medical recommendations that may prolong one’s
life…[and] that the right of privacy includes a right to die
with which the State should not interfere where there are
no minor or unborn children and no clear and present
danger to the public health, welfare, or morals.”27

Although the case represents only one jurisdiction, it
is likely that if a formerly competent patient made an
informed decision to refuse certain medical treatment
when that patient was competent, that patient’s auton-
omy interests would be served by giving continuing
effect to that decision, and such prior decisions would be
respected by the courts.28
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When a formerly competent patient expressed no
strong preference or written advance directive regarding
the refusal of certain treatment, a surrogate decision
maker’s choices will be more restricted. It seems possi-
ble that in light of the U.S. Supreme Court’s decision in
Cruzan, state courts that have no clear precedent for sur-
rogate decision making may impose firm restrictions
upon surrogate abilities to withdraw treatment in the
absence of an incompetent’s clearly articulated prefer-
ences.29 In Cruzan, the Supreme Court held that the
Constitution does not forbid a state to require clear and
convincing evidence of an incompetent’s wishes to with-
draw life-sustaining treatment.30 The “clear and convinc-
ing” evidentiary standard represents the strictest civil
court evidentiary standard, but is not a requirement of
the U.S. Constitution. Cruzan merely asserts that a state
may set its own standards.

Courts are more likely to allow the discontinuation of
life sustaining treatment when it is clear that the patient
in question is in a persistent vegetative state or is termi-
nally ill.31 However, courts may be less inclined to allow
a surrogate to refuse medical care when the incompetent
patient is not terminal or in something less than a clearly
persistent vegetative state. For example, a New Jersey
court ordered that an enterostomy tube be inserted to
support the life of a patient who was severely debilitated
from a stroke, but who was neither terminally ill nor in a
persistent vegetative state.32 In Clark, the patient at issue
had not executed a living will or health care power of
attorney document,33 and he had not ever expressed any
desires regarding medical treatment to any known per-
son. Judging that the court had no basis upon which to
base a “substituted” judgment on his behalf, the court
used an objective test to make “[a] determination of
whether certain treatment should be provided or with-
held…strictly on a weighing of the burdens of life with
the treatment versus the benefits of that life to the
patient.”34 The court held that the burdens of the surgery
to insert the enterostomy tube did not outweigh the bene-
fits that the patient derived from life.

However, in Wendland v Superior Court, an appellate
court required the appointment of an independent coun-
sel when the patient’s wife sought appointment as his
permanent conservator and to have his feeding tube
removed.35 Mr. Wendland was a 43-year-old man who had
been severely impaired as a result of a motor vehicle acci-
dent approximately two and a half years earlier. After
being comatose for more than a year, he “awoke” and was
found to be substantially brain injured. He was paralyzed
on his right side and was able to follow simple
commands.36 His wife, asserting that Mr. Wendland had
made statements that he would not want to live in a state
of total dependence, was making arrangement to transfer
Mr. Wendland to a convalescent hospital where his feed-

ing tube would be removed and he would be allowed to
die.37 This decision had been supported by Mr.
Wendland’s physicians and the hospital’s ethics commit-
tee. However, Mr. Wendland’s mother and sister did not
agree with this decision and sought the appointment of an
independent counsel for Mr. Wendland in the conservator-
ship proceedings. The appellate court held that Mr.
Wendland was entitled to an independent counsel to repre-
sent his interests because “his very life was at stake.”38

Citing Cruzan, a concurring opinion went on to say that
“this much is clear: a person has a constitutional right to
refuse unwanted medical procedures, including artificial
hydration and nutrition.”39

Conclusion
There are those who argue that some of the “rights”

upon which courts have derived patient rights are contro-
versial in themselves. However, regardless of the contro-
versies about the implied fundamental rights upon which
some patients’ autonomy rights are based, it is clear that
the competent patient’s right to self-determination is well
established in American law. Although the forgoing essay
has not covered the gamut of court decisions regarding
patient care decision making across the varying jurisdic-
tions in the various states, several broad generalizations
can be made.

Competent adults can refuse any medical care. The
consequences of the refusal of care may be detrimental to
the patient refusing the care, yet courts will support a
competent patient’s autonomy in choosing what can be
done with their own health care with only a few excep-
tions. On the other hand, when it comes to incompetent
adult patient care decision making, the decisional waters
become slightly murky. If an incompetent patient’s prefer-
ences are clear either from testimony of others or docu-
ments that specifically apply to the patient’s situation,
medical care may be refused on behalf of the patient.
However, when the incompetent patient’s preferences are
not clear, courts may vary in their decisions. Most courts
weigh to varying degrees the opinion of surrogate decision
makers depending upon the facts surrounding a case. Yet
surrogates cannot refuse beneficial care that is not consid-
ered futile for an incompetent patient in most jurisdictions
when it is not clear from the evidence that the patient
would refuse such care.40 This is an important concept
because some surrogates believe that by nature of their
legal status as a surrogate, the surrogate has free reign to
make any decisions on behalf of an incompetent patient.
With regard to minors, most courts will not allow parents
to refuse generally accepted medical care when such care
is beneficial to the minor. Parents will generally be
allowed to refuse “controversial” medical treatment, but
the interests of the state in the welfare of the minor will
trump any parent’s refusal to allow a minor to receive ben-
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eficial care. There is some case law that has evolved the
concept of the “mature minor” wherein the medical care
preferences of a teenager on the threshold of legal adult-
hood may be given much deference by courts that sub-
scribe to such a concept.41

Fortunately, there are some clear precedents upon which
providers can depend. However, to be sure, whenever there
exist disagreements between any or all concerned parties
regarding medical care for anyone but a competent adult,
providers should endeavor to enlist all their skills to resolve
the controversies outside the courtroom because when the
courts intervene in such cases, there will be a party that
may be disgruntled with the results.
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Moonlighting residents
may risk errors, lawsuits
Unethical, unprofessional, some physicians say
by Stacey Kusterbeck, Contributing Editor

Are residents in training who moonlight in emer-
gency departments (EDs) more likely to experience

clinical errors and oversights? The answer is a definite
“yes,” say experts. “There is absolutely no doubt,” says
Tom Scaletta, MD, FAAEM, chair of the ED at Edward
Hospital in Naperville, IL and current president of the
American Academy of Emergency Medicine (AAEM).

He points to a consensus position statement from the
Society for Academic Medicine (SAEM), the Council of
Emergency Medicine Residency Directors (CORD), and
the AAEM. (To access the position statement, go the
AAEM Web site, www.aaem.org. Click on “Position
Statements,”“Critical EM & Practice Issues,” “Board
Certification,” “Landmark AAEM, SAEM, and CORD
Consensus Position Reached [added 11/27/00].”)

The position statement concludes that ED moonlighting
is a form of dependent medical care, and requires the resi-
dent to be actively enrolled in an emergency medicine pro-
gram approved by the Accreditation Council for Graduate
Medical Education (ACGME) or American Osteopathic

May 2007 / ED LEGAL LETTER® 53

—continued on page 56



54 ED LEGAL LETTER® / May 2007

By William M. McDonnell, MD, JD,
Assistant Professor, Pediatric Emergency
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The appropriate management of
pain by medical professionals is

becoming an increasingly popular
topic of discussion and litigation.
More than 30 years ago, the under-
treatment of pain in American hospi-
tals was described in an influential
article in Annals of Internal Medicine.
Since that time, numerous additional
studies in the medical literature have
bolstered the charge that health care
providers, including those in emer-
gency departments (EDs), often fail
to adequately address patients’ pain.
More recently, legal commentators
joined in the discussion, often advo-
cating for medical malpractice liabil-
ity in cases of inadequate pain
control. With the popular press now
giving further attention to this topic,
ED physicians and risk managers
should use this opportunity to review
their pain control practices from a
risk management standpoint.

Prior to the 1990s, the legal risk
to physicians for providing inade-
quate pain control was minimal.
However, the discussions in the aca-
demic literature were joined by sev-
eral cases in the previous decade
suggesting that medical liability in
cases of substandard pain manage-
ment may be inevitable. Two likely
vehicles for such liability are medi-
cal malpractice and the Emergency
Medical Treatment and Active Labor
Act (EMTALA).

Malpractice Liability
Potential malpractice liability aris-

ing from inadequate pain control in
the ED is still somewhat ill-defined,
but is unquestionably a growing risk

for medical practitioners. Historically,
malpractice litigation addressed pain
solely in the context of determining
damages for pain and suffering, and
then only after first establishing some
other breach of professional stan-
dards. However, in Estate of Henry
James v. Hillhaven Corporation, No.
89 CVS 64 (N.C. Super Ct., Jan. 15,
1991), a jury returned a $15 million
verdict against a nursing home and its
nursing staff for failure to provide
appropriate pain management. The
nursing staff withheld pain medica-
tions previously prescribed for a ter-
minal patient with metastatic prostate
cancer due to concerns that he was
“addicted to morphine.” The Court
noted that the case did not rest on any
claims of wrongful death, but rather
was based solely on the allegation
that the defendants “caused increased
pain and suffering.”

In another case involving claims of
inappropriate pain management, a
California jury in Bergman v. Wing
Chin, MD and Eden Medical Center,
No. H205732-1 (Cal App. Dept
Super Ct., Feb. 16, 1999) returned a
verdict for $1.5 million against a
physician for failure to provide ade-
quate pain control to a terminally ill
patient. The case had been brought
under California’s elder abuse statute
rather than as a malpractice action,
because under California law, a
patient’s claim for pain and suffering
in a medical malpractice action ends
at death. In finding against the physi-
cian, the jury determined that his care
in managing the patient’s pain was
“grossly negligent and/or reckless.”
Another case was modeled after
Bergman in Tomlinson v. Bayberry
Care Center, No. C-02-00120
(Contra Costa County Super Ct.,
2002), in which the family of a can-
cer patient brought an action under
the California elder abuse statute

against a hospital, nursing home, and
three physicians, claiming inadequate
pain control during the final weeks of
the patient’s life. The case was settled
prior to trial.

The appellate courts have not
reviewed the James and Bergman
cases. For the most part, judicial dis-
cussions regarding the adequacy of
pain management have been limited
to cases involving issues of autonomy
and medical decision making, partic-
ularly in relation to terminal illness
and in end-of-life settings. However,
some of those discussions have sug-
gested that malpractice cases for
inadequate pain management may be
permitted in the future. For example,
in State v. Naramore, 965 P.2d 211
(Kan. App. 1998), the Kansas Court
of Appeals refused to uphold the mur-
der conviction of a physician who
administered opiates to a terminally
ill patient, recognizing the conflicting
concerns and pressures on the medi-
cal decision-making process, and not-
ing that expert testimony had
suggested that “inadequate control of
pain due to substandard treatment
may constitute medical negligence.”
In State v. McAfee, 385 S.E.2d 651
(Ga. 1989), the Georgia Supreme
Court affirmed the right of a ventila-
tor-dependent quadriplegic to refuse
medical treatment and remove his
ventilator, and held that he was also
entitled to adequate pain control at
the time his respiratory support was
discontinued.

Physicians, ethicists, and legal
academics increasingly are conclud-
ing that the failure of a physician to
address a patient’s pain in accor-
dance with generally accepted prac-
tice standards constitutes medical
negligence. With a growing research
database and increased attention to
the topic throughout the medical
community, appropriate pain man-
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agement practices are becoming
more clearly defined. Numerous reg-
ulatory and oversight organizations
have developed policy statements
and practice guidelines regarding
pain management. As these objective
practice standards for pain manage-
ment emerge, the courts will be bet-
ter able to use medical malpractice
actions to hold health care providers
to a standard of “appropriate” pain
management.

EMTALA Liability
EMTALA, the federal law which

requires evaluation and stabilization
of all emergency medical conditions
prior to discharge of the patient from
the ED, provides another potential
claim against physicians and hospi-
tals who fail to appropriately address
pain issues in the ED. EMTALA
defines “emergency medical condi-
tion” as “a medical condition mani-
festing itself by acute symptoms of
sufficient severity, including severe
pain, such that the absence of imme-
diate medical attention could reason-
ably be expected to result in placing
the health of the individual . . . in seri-
ous jeopardy, serious impairment to
bodily functions, or serious dysfunc-
tion of any bodily organ or part.”
This statutory language makes it
clear that even in the absence of
additional complaints, severe pain
alone may be a sufficient indicator of
an underlying emergency condition
to require appropriate evaluation and
stabilization.

Some have even argued, albeit
unsuccessfully to date, that pain itself
can constitute the emergency condi-
tion; therefore, failure to adequately
treat pain prior to discharge consti-
tutes an EMTALA violation. In Watts
v. Hermann Hospital, 962 S.W.2d
102 (Tex. App-Hous. [1 Dist.] 1997),
a patient with an above-the-knee
amputation claimed that his hospital
discharge following treatment for a
wound infection, but without a surgi-

cal stump revision, left him in
chronic, severe pain. He argued that
the defendant hospital’s failure to
treat his pain with a stump revision
procedure constituted a failure to sta-
bilize his emergency medical condi-
tion and was a violation of EMTALA.
The Texas Court of Appeals rejected
the patient’s claim on the facts of the
case, finding that “to the extent that
appellants are contending that [the
patient’s] pain was the emergency
medical condition, his pain was being
managed with painkillers.” The
Court’s language might be interpreted
as supporting an argument that other
circumstances, in which severe pain
was not being managed appropriately,
could support an EMTALA claim. If
this argument gains traction in the
future, failure to stabilize pain in the
ED might subject the physician and
hospital to a range of EMTALA penal-
ties, including civil monetary penalties
of $50,000 per violation, expulsion
from the Medicare/ Medicaid pro-
gram, and, against the hospital only,
personal injury damages.

Risk Management
Establishing an effective systems

approach to pain management in the
ED can improve patient care while
reducing liability risks. A number of
resources are available to assist with
the development of a comprehensive
pain management program, but virtu-
ally all consistently agree that such a
program should formalize the pro-
cesses of pain assessment, treatment,
patient and family communication,
informed consent, and program self-
assessment. Practice guidelines and
standards are available from a num-
ber of regulatory, oversight, and
licensing organizations.

In addition to establishing a formal
pain management program, addi-
tional strategies may be helpful in
limiting liability. Physician training in
pain management may be helpful in
changing physician attitudes toward

pain control. In the Bergman case, the
defendant physician testified that he
had taken only one hour of continu-
ing medical education in pain man-
agement over the preceding 30 years
of practice. The family of the dece-
dent reported that they brought their
case only after the California Medical
Board declined to intervene, and the
decedent’s daughter stated, “I wanted
[the defendant] to change his ways so
other people wouldn’t have to go
through this.” Subsequent to the
Bergman case, the California legisla-
ture began requiring that physicians
obtain continuing medical education
related to pain management.

In the event of a later dispute or lit-
igation, thorough documentation will
provide evidence of compliance with
the pain management program, and
that the pain management was clini-
cally appropriate. Particularly in cases
involving significant psychosocial
stressors, the pain management pro-
gram may call for alternatives to anal-
gesic medications, such as mental
health care, social services, primary
care, and drug addiction treatment
programs. Comprehensive documen-
tation, including the objective findings
on which the medical decision-mak-
ing was based, may minimize subse-
quent disputes over a decision to
avoid or limit analgesic medications.

Conclusion
Most health care professionals

have come to view management of
pain as a vital part of the treatment of
acute and chronic illness and injury.
It is to be anticipated that the legal
system will join in that view, and will
hold emergency physicians to the
prevailing standard of practice. As
with any other aspect of medical
care, the best protection from liabil-
ity will include meeting the appropri-
ate standard of care, providing open
and honest communication with
patients and their families about that
care, and careful documentation.   ■



Association, with supervision that is continuous, on-site,
and provided by fully licensed physicians who are board-
certified and prepared in emergency medicine by the
American Board of Emergency Medicine or the American
Osteopathic Board of Emergency Medicine.

“There are several articles that make it clear that
board certification or residency training in emergency
medicine enhances the quality of care,” says Scaletta.1,2

Moonlighting residents may take the “ignorance is
bliss” approach, but this is legally risky and dangerous
for patients, says Carey D. Chisholm, MD, director of
the emergency medicine residency program and clinical
professor of emergency medicine at Indiana University
School of Medicine in Indianapolis. “I’m not as worried
when they realize they are in over their heads in that
environment, but more so with the items they don’t real-
ize they are missing,” he says.

Chisholm recommends that faculty members ask
themselves the question “How often do you have no
input whatsoever when a resident, particularly a sec-
ond year one, is managing a case in the ED?”

There is no “bailout” if a resident is working in a
solo practice environment, says Chisholm. “I am per-
sonally aware of four lawsuits that were successfully
filed against residents working in solo practice,” he
says. “A number of these lawsuits involved physicians
not trained in emergency medicine. Interestingly, that
aspect was not capitalized on by the plaintiff’s attorney.”

Practice is ‘unethical’
Unsupervised residents practicing in EDs continues to

be a “significant problem” for the specialty of emergency
medicine, says Chisholm. “It continues to propagate the
impression within the global medical community that
anyone can practice emergency medicine,” he says.

It is unethical for a resident in training to practice
emergency medicine unsupervised, says Scaletta. “It
has been two decades since the practice-track, which
amounted to learning-on-the-job, has been closed,” he
says. “Nowadays, it is absolutely against the standard
of care for unsupervised care by a resident physician
to be occurring in a comprehensive ED.”

Chisholm says he feels strongly that the practice is
unprofessional, both for the practitioners involved and
the specialty of emergency medicine. When you enter
a specialty, you make a commitment to master the
expertise in that specialty and agree to place your per-
sonal well-being behind that of your patients, he says. 

“Residents who moonlight in solo practice settings
have made a decision to place their financial well
being ahead of the patient’s. And you denigrate the
specialty by saying it’s okay to go out and practice it

before you’re fully trained,” says Chisholm. “We don’t
see that happen with obstetricians or surgeons or der-
matologists. They don’t go out and practice before
they complete their training.”

On a positive note, a larger number of residency-
trained emergency physicians are being created, so there
is less demand for residents to moonlight before they
are fully trained. “Having said that, though, there are
groups who continue to parasitize residents by making a
conscious decision that it’s cheaper to hire moonlighting
residents than to make a commitment within their own
group to take on additional partners,” says Chisholm.
“So the residents end up working the least desirable
shifts at a much lower wage for that group.”

However, Bruce David Janiak, MD, FACEP, FAAP,
vice chair of the department of emergency medicine at
Medical College of Georgia in Augusta, argues there is
no ethical problem, as long as the institutions in which
they moonlight credential them appropriately.
“Requirements regarding board certification and resi-
dency completion are institution-specific,” he says. “As
it turns out, large urban hospitals can attract more ED
docs, thus they usually require board certification.
Small, rural hospitals do not have this luxury.”

A bigger dilemma is that you can be sued for
restraint of trade if you do not allow your residents to
moonlight, says Chisholm. “Because if the state says
they can work there and they have a fully accredited
license, why can’t they?” he says.

The ACGME has “dodged” this issue, says
Chisholm, by addressing only in-house moonlighting
and not addressing the issue of residents who work
additional hours outside of their own institutions. 

“What they have done is taken a rather hypocritical
approach,” he says. “If they were serious in their desire
to promote resident wellness and patient safety, it
should just be a blanket rule that while you’re in train-
ing, you do not work more than 80 hours per week.”
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continued from page 53

Unsupervised residents practicing in emergency
departments are likely putting patients at risk, say
emergency medicine experts.

• If moonlighting is mandated, faculty could be
liable, but if you don’t allow residents to
moonlight, you can be sued for restraint of
trade.

• Inexperienced residents are more likely to
accept bad recommendations from consultants.

• Moonlighting in urgent care settings or with
double coverage reduces risks of this practice.

Key Points



Compromise is possible
Allowing moonlighting in urgent care settings and

double coverage EDs with a more experienced physi-
cian reduces the risks involved, says Scaletta. “Urgent
care settings are not EDs. There is much less at risk,”
he says. “I think a senior ED resident would be fine in
this type of setting. As far as acting as an extender for a
qualified physician, this may be fine as well, as long as
the criteria for appropriate dependent care were met.”

With an urgent care setting, you are dealing with a
preselected a group of low acuity patients, says
Chisholm. “A second-year, fully licensed emergency
medicine resident is probably capable of functioning
independently in that type of work environment,” he
says. “I don’t consider that emergency medicine.”

As for double coverage, that needs to be considered
on a case-by-case basis, says Chisholm. Presumably, the
resident is being hired to work double coverage because
it’s a busy ED that cannot be adequately covered alone.

“So it’s unlikely they are going to get supervised in
that scenario,” he says. “What you do have though, is an
additional, more experienced clinician who can bail out
failed procedures, knows the formulary and care path-
ways used in that ED, and serves as a resource to guide
the resident through difficult patient scenarios or diffi-
cult consultants.”

Residents are more inclined to accept inappropriate
recommendations from consultants, and this is one of the
major liability risks involved, says Chisholm. “As a resi-
dent working in that facility, you are a guest and you are
inexperienced. So you are more likely to accept bad rec-
ommendations from your consultants who are full mem-
bers of the medical staff, than you would after being
fully trained and a member of the medical staff,” he says.

A physician who is a member of the medical staff
working alongside the resident will be able to give
input when the resident gets advice he or she doesn’t
feel comfortable with, says Chisholm. The physician
also would be able to assist with patient dispositions
such as transfers that may be rarely encountered in the
academic center.  

Though there are no concrete data to support this,
most residents moonlight in low volume institutions;
therefore, their exposure to risky situations is likely to
be lower, says Janiak. “Also, in many places, a senior
emergency medicine resident represents improvement
in care quality over the existing staff, especially with
regard to procedures,” he says. 
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outcome. J Emerg Med 2005;29:123-127. 
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Are moonlighting residents
more difficult to defend?
Resident will be labeled as ‘student doctor’
by Stacey Kusterbeck, Contributing Editor

Whenever a resident is sued in a malpractice case, the
plaintiff’s counsel can label that doctor as a student

whose training is incomplete, says Lisa Lepow Turboff,
an attorney at Houston, TX-based McGlinchey Stafford.

In a typical case, the resident is sued for care pro-
vided in the course and scope of his or her residency.
In that instance, liability is deferred somewhat to the
attending physician and the medical school who are
responsible for the actions of the resident. 

“The moonlighting situation is different,” says
Turboff. “Here, the resident physician is practicing
medicine outside the course and scope of his or her
residency program, and he or she is going to be ulti-
mately responsible for their actions.”

One difficulty is that the resident physician is going to
be judged by the standard of care applicable to an emer-
gency physician, not the standard of care applicable to a
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For more information on residency and the risks
of moonlighting, contact:

• Carey D. Chisholm, MD, Emergency
Medicine and Trauma Center, Methodist
Hospital, I-65 at 21st Street, P.O. Box 1367,
Indianapolis, IN 46202-1367. Phone: (317)
962-5975. E-mail: chisholm@clarian.org

• Bruce David Janiak, MD, FACEP, FAAP, Vice
Chair, Department of Emergency Medicine,
Medical College of Georgia, 1120 15th Street,
Augusta, GA 30912-4007. Phone: (706) 721-
7144. E-mail: bjaniak@mcg.edu.

• Tom Scaletta, MD, FAAEM, Chair,
Emergency Department, Edward Hospital, 801
S. Washington, Naperville, IL 60540. Phone:
(630) 527-3000. E-mail: TScaletta@aaem.org.

• Lisa Lepow Turboff, JD, McGlinchey Stafford,
1001 McKinney, Suite 1500, Houston, TX
77002. Phone: (713) 335-2155. E-mail: lturboff
@mcglinchey.com. 

• Kip Poe, RN, MSN, JD, Stewart Stimmel, 1701
N. Market, Suite 318, Dallas, TX 75202. Phone:
(214) 615-2016. E-mail: kip@stewartstimmel.com

Sources



resident physician. Therefore, the resident physician’s
lack of complete postgraduate training, and lack of train-
ing in the field of emergency medicine, will always be a
focus of the other side during pretrial preparation and
will be a significant hurdle to overcome at trial.

Both sides will hire expert witnesses to give their
opinions, and will generally hire a physician who is
board certified in emergency medicine. “The obvious
contradiction in training between the resident physi-
cian and board certified physician will remain on the
juror’s minds throughout the trial,” says Turboff.
“While this is difficult, it’s not insurmountable.”

Statistically, most cases of true medical negligence
settle out of court, and those that make it to a jury are
ones in which the physician’s actions are defensible,
says Turboff. 

Further, any physician, including a resident physi-
cian, who is providing emergency care in a hospital ED
may be afforded greater protections under the law
depending on the state in which the suit is filed. In
Texas, for example, a plaintiff in a medical negligence
lawsuit complaining of the emergency care provided in
hospital must prove not just simple negligence, but
“willful and wanton” negligence.

“What that does is inject an element of intent that
doesn’t exist in any other negligence case,” says Turboff.
“So it’s much harder to prove liability against any care
provider providing emergency treatment in a hospital.”

In general, though, the defense of a resident physician
who is sued for care and treatment provided while moon-
lighting in an ED should be focused on the facts of the case
and would not necessarily be more difficult just because
the resident is still in training, says Kip Poe, RN, MSN,
JD, an attorney at Dallas, TX-based Stewart Stimmel.

As with any case, a successful defense will depend
on the quality of care provided, the documentation of
the medical record, the credibility of the witnesses,
and many other factors, says Poe. 

To cast the moonlighting resident in a less favorable
light to the jury, the patient’s attorney may try to convince
the jury that the resident, practicing as an ED physician,
is still in training and, therefore, not as qualified as a
physician who has completed residency training. “This
perception is unwarranted because to moonlight, you
must be a licensed physician and have the credentials to
have medical staff privileges in the ED,” says Poe.

As a moonlighting resident being sued, there are
several things you can do to help defend yourself
against the false perception that you are not qualified.
“First, educate your defense counsel that you are not a
student doctor,” advises Poe. Help your attorney edu-
cate the jury that your continued training is not to be a
physician, but rather that you are a physician who has
continued specialized training, adds Poe. 

“If you are in an ED residency program, you will
want the jury to understand that on a daily basis you
provide the hands-on care for some of the most com-
plex and complicated emergency cases,” says Poe.
“Most importantly, do make certain that any moon-
lighting assignment you accept is well within your
qualifications and realm of experience.” ■

When prescribing for a
colleague, document
Treat as any other ED visit
by Stacey Kusterbeck, Contributing Editor

Writing prescriptions for colleagues or their family
members is done commonly by some ED physi-

cians, but this carries significant legal risks, warns Sue
Dill, RN, MSN, JD, director of hospital risk management
for Columbus, OH-based OHIC Insurance Company. The
bottom line is that a physician should not write a pre-
scription for someone he or she has not seen, such as the
child of another physician or a nurse, says Dill.

If a physician writes out a prescription for someone
he or she does see, they need to create a medical record,
says Dill. “Even if they do this as a courtesy and are not
charging the colleague, the physician should do an
assessment like any other patient,” she says. 

In addition, every request for a prescription should
require signing into the ED for a record of care provided,
adds Dill. “There should be adequate documentation like
that you would find for any other patient,” she says.

Every request for a prescription should be treated the
same as any other ED visit, advises Larry D. Weiss, MD,
JD, professor of emergency medicine at the University of
Maryland School of Medicine in Baltimore and vice pres-
ident of the American Academy of Emergency Medicine. 

“Anecdotally, I am personally aware of a case where a
paramedic delivered a case to the ED. The medic then
asked the ED physician to refill his Zantac prescription,”
says Weiss. “He had a myocardial infarction later that
night and sued the ED physician. Outrageous but true.”

Sources
• Sue Dill, RN, MSN, JD, Director of Hospital Risk

Management, OHIC Insurance Company, The
Doctors Company, 155 East Broad Street, Columbus,
OH 43215. Phone: (614) 255-7163. E-mail:
sue.dill@ohic.com.

• Larry D. Weiss, MD, JD, Department of Emergency
Medicine, University of Maryland School of Medicine,
110 S. Paca St, Sixth Floor, Suite 200, Baltimore, MD
21201. E-mail: lweiss@smail.umaryland.edu.   ■
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Missed diagnoses in ED
stem from complex causes
Study: Lawsuits result of multiple breakdowns
by Stacey Kusterbeck, Contributing Editor

Missed diagnoses in the ED are typically the result
of multiple breakdowns in the diagnostic process,

with several contributing factors, according to a new
study. Researchers examined 122 closed malpractice
claims from four liability insurers in which patients had
alleged a missed or delayed diagnosis in the ED.1 “Our
study was specifically designed to determine which
breakdowns occur and what contributing factors were
present,” says Allen Kachalia, MD, JD, the study’s lead
author and associate physician in the department of
medicine at Brigham & Women’s Hospital in Boston.

Physician reviewers examined each case to determine
whether an adverse outcome because of a missed diagno-
sis had occurred, what breakdowns were involved in the
missed diagnosis, and what factors contributed to it. A
total of 79 claims (65%) involved missed ED diagnoses
that harmed patients, and 48% of the missed diagnoses
were associated with serious harm. Thirty-nine percent
resulted in death.

Contributing factors identified included failing to
order an appropriate diagnostic test (58% of errors),
failing to perform an adequate medical history or
physical examination (42% of errors), incorrect inter-
pretation of a diagnostic test (37%), and failure to
order an appropriate consultation (33%). 

The leading contributing factors to the missed diag-
noses were cognitive factors (96%), patient-related factors
(34%), lack of appropriate supervision (30%), inadequate
handoffs (24%), and excessive workload (23%).

An example of an error made due to handoff issues
involved a child who came to an ED four times in one

week with fever. A throat culture was taken during the
first visit and it came back positive, but this was never
communicated to a caregiver. “Handoffs occurred less
frequently then the cognitive factors, but the cognitive
factors can be much more difficult to fix,” says
Kachalia. “However, people have less tolerance for
handoff errors that occur, because these types of mis-
takes are perceived as highly preventable.”

The missed diagnoses were broader in range than the
researchers expected, and the lawsuits didn’t involve
any one specific diagnosis. “If you look at the diagnoses
that were missed, there was a large list of them,” says
Kachalia. “The leading missed diagnoses were fracture,
infection, and myocardial infarctions. But all of those
together made up less than half of all diagnoses which
were missed.”

This finding suggests that instead of targeting liabil-
ity-reduction efforts by individual diagnosis, better
results might be achieved by targeting overall processes.
“That’s not to say that targeting the big diagnosis is not a
good idea, because you can get a large number of cases.
But if you are trying to get everything, you probably
should examine the common processes,” Kachalia says.

The fact that over half of errors resulted in part
from failing to order diagnostic tests was somewhat
surprising, says Kachalia. “Some generally perceive
the ED as a place where over ordering of tests may
occur, especially due to fears of malpractice suits lead-
ing to defensive medicine,” he says. 

However, when researchers closely examined why
diagnostic tests were not ordered, they realized cognitive
factors were also involved — in other words, the providers
were going down the wrong path to begin with. “That
makes sense, because part of the diagnostic evaluation is
ordering the correct tests,” says Kachalia. “So it was not as
surprising when we went back and looked at it.”

When the researchers examined reasons for break-
downs causing providers to fail to order tests, they found
it was often because the provider didn’t believe the tests
were required. “A lot of this was due to cognitive factors,
which is at the core of human error,” says Kachalia.
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CNE/CME instructions

Physicians and nurses participate in this CE/
CME program by reading the issue, using the

references for research, and studying the questions.
Participants should select what they believe to be
the correct answers, then refer to the answer key to
test their knowledge. To clarify confusion on any
questions answered incorrectly, consult the source
material. After completing the semester’s activity,
you must complete the evaluation form provided
and return it in the reply envelope to receive a letter
of credit. When your evaluation is received, a letter
of credit will be mailed to you. ■

CNE/CME objectives
After completing this activity, participants will be

able to:
1. Identify legal issues relating to emergency

medicine practice;
2. Explain how these issues affect nurses, physi-

cians, legal counsel, management, and patients.
3. Integrate practical solutions to reduce risk into

the ED practitioner’s daily practices. ■
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“People will sometimes make judgment errors, forget
information, or not have the necessary knowledge that
we think they have. That is a core dilemma, and an easy
solution to this problem has not been found.”

Reference 
1. Kachalia A, Gandhi TK, Puopolo AL, et al. Missed and delayed

diagnoses in the emergency department: A study of closed mal-
practice claims from 4 liability insurers. Ann Emerg Med 2007;
49:196-205.   ■

18. Regarding incompetent patients, the nature of a
surrogate’s legal status endows the surrogate full
discretion to make any decisions on behalf of an
incompetent patient, including refusing beneficial
care when it is not clear from the evidence that the
patient would refuse such care.
A. True
B. False

19. In U.S. courts, a competent adult will always have
the right to make decisions regarding the medical
care he or she will accept or refuse, except:
A. when the well-being of the patient’s children

may be affected.
B. when family members voice a different prefer-

ence.
C. when the standard of care demands treatment.
D. All of the above

20. Which presents significant liability risks,
according to experts in emergency medicine?
A. Allowing residents to moonlight in solo 

practice environment urgent care settings
B. Moonlighting residents working double 

coverage in a very busy ED
C. Residents being more inclined to accept inap-

propriate recommendations from consultants
D. All of the above 

21. Which is recommended when writing prescriptions
for colleagues?
A. No documentation is needed if the prescription

is for the child of a colleague.
B. Every prescription should be treated the same

as any other ED visit.
C. No medical record is required if the patient’s

condition is not serious.
D. Prescriptions written for other health care

providers do not require a medical record.

22. Which was a finding of a study on closed 
malpractice claims involving missed diagnoses in
the ED?
A. Most missed diagnoses occur because of mul-

tiple breakdowns in the diagnostic process.
B. Handoff issues occurred more often than any

other contributing factor.
C. Almost all the lawsuits involved missed

myocardial infarction.
D. Failing to order diagnostic tests was not a 

contributing factor in any of the lawsuits.

Answers: 18. B, 19. A, 20. D, 21. B, 22. A.
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