
Arbitration of Medical Malpractice
Disputes: Part II
Unequal Bargaining Power and Duration of the Agreement

John Shufeldt, MD, JD, MBA, FACEP, FCLM, Chief Executive Officer,
NextCare, Inc., Attending Physician/Vice Chair, Department of Emergency
Medicine, St. Joseph’s Hospital and Medical Center, Partner, Shufeldt Law
Firm

Unequal Bargaining Power and the Duty of Explanation

In what context would a court determine that a patient was not on equal footing
with a provider or institution and, therefore, in a position of weakness regarding
his/her ability to effectively bargain? 

In Tunkl, the defendant hospital asked all new or incoming patients to sign a
document entitled, “Conditions of Admission.” This document provided that the
patient release the hospital from liability for negligent or wrongful acts. The court
observed that the “would-be patient is in no position to reject the proffered agree-
ment, to bargain with the hospital, or in lieu of agreement to find another
hospital.”1 The court held that the agreement was a contract of adhesion in which
the weaker party lacked not only the opportunity to bargain but also any realistic
opportunity to look elsewhere for a more favorable contract; the patient must either
adhere to the standardized agreement or forego the needed service.2 In other
words, a reasonable person would believe that his/her care was predicated upon the
signing of an agreement and that he/she lost his/her right to hold the institution
accountable for negligent acts. 

In Wheeler, a patient who did not know of and was not advised of the existence
of the arbitration provision in a hospital’s standard printed admission form, which
had all the characteristics of a contract of adhesion, was not bound by the agree-
ment.3 Mr. Wheeler was admitted to the hospital for a cardiac catheterization to
diagnose coronary artery disease. Following the test, Wheeler suffered a brain stem
infarction that caused “locked-in syndrome” wherein he was only able to commu-
nicate with his eyes. 

The Wheeler’s filed an action against the hospital and the doctors who performed
the procedure, seeking damages for the injuries sustained as a result of the defendants’
alleged medical malpractice.4 The hospital filed for an order compelling the plaintiffs
to arbitrate their claims.5 The petition purported that when Mr. Wheeler was admitted
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to the hospital, he signed a form entitled “Conditions of
Admission” that included a paragraph entitled
“Arbitration Option.”6 The next paragraph provided that
if the patient does not agree to the “Arbitration Option,”
he must either place his initials in the space provided on
the form or, as an alternative, notify the hospital in writ-
ing within 30 days of his discharge of his election not to
agree to arbitration. Mr. Wheeler failed to exercise his
option not to agree to arbitration, neither by placing his
initials in the space provided on the admission form nor
by notifying the hospital within 30 days of his discharge;
the hospital served a written demand for arbitration on
all parties to the action. 

In resolving the issue, the court began with the
basic premise that arbitration is consensual in nature
and that the fundamental assumption of arbitration is
that it may be invoked “solely by reason of an exercise
of choice by [all] parties.”7 The court noted that there
“is a strong judicial policy favoring arbitration, [how-
ever] there is just as strong a judicial concern regard-
ing the weaker bargaining powers of consumers.”8

The hospital did not dispute that its personnel never
called the plaintiffs’ attention to the arbitration clause,
either before or after his hospitalization, or that the
plaintiffs were not provided a copy of the “Conditions
of Admission.”9

Was the agreement enforceable? In Madden, the
state retirement board, as agent for state employees,
entered into an agreement to amend the group health
care contract with Kaiser to provide that arbitration
would be the sole method of adjudicating malpractice
disputes.10 In light of Madden’s emphasis on the strong
policy favoring arbitration of medical malpractice
claims, its pronouncement that arbitration is a “proper
and usual” means of resolving such disputes, and its
observation that arbitration does not constitute a limita-
tion on the obligations or liabilities of the stronger party,
it might be argued that an arbitration clause in a hospital
admission form signed by a patient should be enforce-
able even though the patient was unaware of the provi-
sion or its consequences.11 The court in Wheeler opined,
“Madden does not compel that conclusion in this
case.”12 The court distinguished Madden by reasoning
that “the contract between Mr. Wheeler and the hospital
was not arrived at after arduous bargaining between par-
ties of equal strength.”13 The agreement was signed
without any discussion with the hospital admitting per-
sonnel and, moreover, the patient did not receive a copy
of it.14 The court opined that under these facts, the
agreement is closer to the adhesion contract found in
Tunkl than it is to the negotiated contract in Madden.15 It
noted: “As we said at the outset, arbitration is consen-
sual in nature; there must be an agreement to arbitrate
‘openly and fairly’ entered into.”16 Resolving the ambi-
guities in favor of the patient, the “Arbitration Option”
should not, according to the court, extend to malpractice
claims against “any doctor of medicine” without some
explanation to the patient at the time he/she signed the
admission form of the intended scope of the arbitration
provision. The evidence is uncontradicted that no such
explanation was given to Mr. Wheeler.17 Although Mr.
Wheeler’s care was not predicated upon signing the
arbitration agreement, the court determined that he was
not aware of the consequences of his signing the agree-
ment and that the hospital’s personnel did nothing to
enlighten him about the rights he was giving up. 

Explanation and Timing of Signature. Does the
clinic or hospital staff owe a special duty to the patient
to explain what the arbitration agreement means and
does the timing of the signature on the form help the
court determine whether the contract is unconscionable? 

Adequate notice and information. In Broemmer, the
Arizona Supreme Court refused to enforce a contract to
arbitrate because it was presented to the patient as a con-
dition of treatment, contained no explicit waiver of the
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right to jury trial, and provided that any arbitrator must be
an obstetrician-gynecologist.18 Broemmer, a high school
graduate and without insurance, was age 21, unmarried,
and 16 or 17 weeks pregnant. She was escorted into an
adjoining room and asked to complete three forms, one
of which was the agreement to arbitrate that was at issue
in this case.19 The agreement to arbitrate included lan-
guage which stated, “any dispute aris[ing] between the
parties as a result of the fees and/or services” would be
settled by binding arbitration and that “any arbitrators
appointed by the AAA (American Arbitration
Association) shall be licensed medical doctors who spe-
cialize in obstetrics/gynecology.”20 Broemmer completed
the forms and clinic staff made no attempt to explain the
agreement to her before or after signing it. They also nei-
ther had a policy requiring them to explain it, nor did they
provide her with copies of the forms.21

Observing that under statutes in other states, agree-
ments were subject to requirements designed to insure
adequate notice and information to the patient (such as
being set forth on a separate sheet of paper and using
boldface type) the court opined that the agreement did
not insure that the patient knew she was surrendering
her right to litigate a malpractice claim before a jury.22

The court also noted that since the form was given to
the patient only a few hours before surgery, it did not
afford her reasonable time to reflect on whether she
should have revoked the contract after it was executed.23

Broemmer returned the next morning for the preg-
nancy termination procedure, during which she suffered a
punctured uterus that required medical treatment. She
filed a malpractice complaint approximately one and one-
half years after the medical procedure. By the time litiga-
tion commenced, she could not recall signing the
agreement to arbitrate. The defendant’s moved to dismiss,
contending that the trial court lacked subject matter juris-
diction because arbitration was required. In opposition,
Broemmer submitted affidavits that were uncontested.
The trial court considered the affidavits, apparently
treated the motion to dismiss as one for summary judg-
ment, and granted summary judgment to the defendants. 

On appeal, the appellate court held that the arbitra-
tion agreement was a contract of adhesion but that it
was not beyond the plaintiff’s reasonable expectations
and was, therefore, not unconscionable.24 However, the
Arizona Supreme Court overturned and looked beyond
the adhesive characteristics of the agreement. The
court determined that although the contract was adhe-
sive, that alone did not render it unenforceable.
Generally speaking, there are two judicially imposed
restrictions on the enforcement of adhesion contracts
or provisions thereof.25 The first is that such a contract
or provision that does not fall within the reasonable
expectations of the weaker or “adhering” party will not

be enforced against him.26 The second — a theory of
equity pertinent to all contracts generally — is that a
contract or provision, even if consistent with the ratio-
nal expectations of the parties, will be denied enforce-
ment if, considered in its context, it is overly oppressive
or “unconscionable.”27 The court held that it was
beyond Broemmer’s reasonable expectations because
of her emotional state and the failure to explain to her
that the agreement required all disputes, including mal-
practice disputes, to be heard only by a licensed obste-
trician-gynecologist acting as an arbitrator.28 The court
did not evaluate whether the agreement was in fact
unconscionable since it determined that it would be
unreasonable to enforce such a critical, unnegotiated,
and unexplained term against the plaintiff.29

Rules to consider. Three distinct rules can be
elicited from the aforementioned cases. Patients or
their representatives have to be aware of what they are
signing. They also have to be educated so that they
have the ability to make a clear choice regarding the
rights they are agreeing to waive. Lastly, providers
cannot immunize themselves from negligence claims
by the use of an arbitration agreement. 

Duration of the Agreement
Does arbitration need to be re-signed if the parties

do not have an ongoing relationship? In an action by
a patient against a physician for professional negli-
gence, the trial court determined that the arbitration
agreement signed by the patient three years previously
did not govern the 1993 treatment that gave rise to the
suit because there was not sufficient evidence to support
the trial court’s finding that there was a continuing
physician-patient relationship and, therefore, no expec-
tation of future medical transactions between them.30

In Cochran, the plaintiff was referred to an orthope-
dic surgeon for consultation concerning pain in his left
ankle stemming from a previous fracture. Prior to treat-
ment, Mr. Cochran signed an arbitration agreement. Dr.
Rubens diagnosed Cochran as suffering from posttrau-
matic degenerative joint disease, discussed the potential
need for surgery, but opted to give him an injection of
an anti-inflammatory steroid and for follow-up in two
weeks. Cochran felt the injection was not helpful; how-
ever, he did not want surgery and did not return for his
appointment. Cochran’s next visit to Dr. Rubens, which
ultimately culminated in surgery, was three years later.

Cochran and his wife filed an action in June 1994
alleging Rubens was negligent during Cochran’s ankle
surgery. Rubens moved to compel arbitration based on
the July 1990 arbitration agreement. The court ulti-
mately found the 1990 arbitration agreement was not
effective when Rubens performed the surgery in 1993. 

In denying Rubens’ petition to compel arbitration, the

November 2007 / ED LEGAL LETTER® 123



court impliedly found there was no reasonable expecta-
tion of future transactions between the parties after
Cochran’s 1990 visit to Rubens and, therefore, there
was no open-book account between them when
Cochran returned to Rubens for evaluation and treat-
ment in 1993.

From this we can determine that if the care is spo-
radic, not continuous, and, most importantly, that the
parties do not expect to have an ongoing relationship,
then the agreement, to be effective, must be renegotiated.

What is the rule when a patient returns to his/her
provider for the type of care or treatment that brought
them to the provider in the first place?31 The Gross
court focused on whether there was an ongoing physician-
patient relationship because the existence of such a rela-
tionship meant the parties expected possible future
transactions between them; therefore, the later surgery
was a “subsequent open-book account transaction for
medical services for which the contract was signed.”32

In Gross, the plaintiff and his spouse filed suit alleg-
ing that their primary care physician did not diagnose
cancer. Gross believed the arbitration agreement was
not binding inasmuch as it was only intended to encom-
pass those situations where Gross, “in the course of an
ongoing doctor-patient relationship, sought treatment
for a condition of the type which initially brought him
... to physician’s office.”33 The court disagreed, opining
that “there was simply no objective evidence from
which a reasonable person could conclude either of the
parties viewed their relationship as having terminated.”34

The Gross court focused on whether there was an
ongoing physician-patient relationship because the
existence of such a relationship meant the parties
expected possible future transactions between them;
therefore, the later surgery was a “subsequent open-
book account transaction for medical services for
which the arbitration agreement was signed.”35

The court reasoned that whether a book account is
open or closed is a question of fact. It noted, “while an
‘open’ book account has been defined as ‘[a]n account
with one or more items unsettled,’ it also includes an
account with dealings still continuing.”36 By contrast, a
“closed” account is, according to Black’s Law
Dictionary, one “to which no further additions can be
made on either side ...” Thus, it is clear that the “open”
or “closed” nature of a book account turns not on the
account balance per se, but on the parties’ expectations
of possible future transactions between them.37

Therefore, it seems logical to conclude that an arbi-
tration agreement, once signed by the parties, covers
future care so long as both parties have expectations of
an on-going relationship. Without such expectation, an
agreement would have to be signed contemporane-
ously with each patient visit. 

Conclusion 
Given some of the recent rulings by the Supreme

Court, arbitration in the health care arena has become
more commonplace. Most states recognize arbitration
as a solution that will help relieve crowed court dockets.
Also, many providers and hospital systems use arbitra-
tion as a method to control risk. Consequently, many
hospitals and providers present their patients with arbi-
tration agreements at the initial visit. 

Conditions for a valid agreement. Today, there is a
strong presumption in favor of arbitration; however, for
an agreement to be valid, certain conditions must be met.
The agreement can be a contact of adhesion and still be
valid provided the patient’s treatment is not contingent
upon his/her signing the arbitration agreement. Moreover,
the patients must be informed, in clear language, what the
arbitration agreement means and what effect it has on the
patient’s ability to litigate. The provider’s staff should be
available to answer questions and should proactively dis-
cuss the terms of the agreement with the patient. The
agreement cannot attempt to immunize the provider from
negligence claims. The patient should be given a written
copy of the agreement to take with them and should not
be made to sign during stressful situations. The patient
should be given the opportunity to rescind the agreement
within 30 days. For every new patient or new treatment
plan, the patient should sign a new arbitration agreement.
Third parties also may be bound by an arbitration agree-
ment under five distinct theories. 

The use of arbitration agreements in the emergency
department is problematic at best. Patients can neither
be forced to sign nor can their care be contingent upon
signing an agreement. However, as arbitration becomes
more and more commonplace, providers and institu-
tions must be proactive in educating their patients and
the public on the benefits of arbitration for both parties
inasmuch as arbitration may offer significant assistance
provided that both parties entered into the agreement
knowingly and with full disclosure.  ■
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Are blood alcohol levels
needed for intoxicated
patients?
Good clinical judgment lowers liability risks 

Many ED physicians do not get blood alcohol
levels on intoxicated patients because levels do
not correlate well with the patient’s mental sta-

tus or competence, while others say this practice is
legally risky. So should blood alcohol levels be obtained?

There is no evidence-based answer to this question,
says Robert Shesser, MD, professor and chair of the
department of emergency medicine at George
Washington University in Washington, D.C. Many EDs
use breathalyzers to get a simple, fast, repeatable quan-
titative ethanol determination, which doesn’t have as
much accuracy as a blood determination, says Shesser. 

As ethanol is associated with many other medical
conditions, and is also seen in patients who have been
traumatized, the clinical setting and totality of the
patient’s evaluation is more important than the actual
ethanol level, says Shesser. 

Very few clinical indications exist for serum alcohol
determinations, but they may be useful in the differential

diagnosis of delirium, says Larry D. Weiss, MD, JD,
professor of emergency medicine at the University of
Maryland School of Medicine in Baltimore. For exam-
ple, if a patient presents with head trauma, apparent alco-
hol intoxication, and delirium, the serum alcohol level
may raise the suspicion of a serious closed head injury. 

As a general clinical standard of care, intoxicated
patients may be safely discharged when the clinical
syndrome of intoxication has resolved, but this does
not correlate well with serum alcohol levels, says
Weiss. “Evidence and logic does not support drawing
serial serum alcohol levels to determine the time of
discharge from an emergency department,” he says. “A
careless plaintiff attorney may allege anything, but an
honest expert witness would not claim that serum alco-
hol levels determine competency to leave an ED.”

However, over the course of a career, emergency
physicians would accumulate risk if they made dispo-
sition decisions based on serum alcohol levels rather
than on their clinical judgment regarding the resolu-
tion of clinical intoxication, adds Weiss. 

Physician should make decision
EDs should not have policies requiring that alcohol

levels be obtained in particular circumstances, says
Weiss. “Clinical practice should not be dictated by
hospital policy, but should be a result of autonomous
physician decision making in accordance with national
standards of practice,” he says. 

Not all ED patients will fit into any one policy, says
James Hubler, MD, JD, assistant clinical professor of
emergency medicine at the University of Illinois College
of Medicine at Peoria. “And if the ED physician uses his
clinical judgment, which may conflict with the policy
and there is a bad outcome, then there will be more
ammunition for the plaintiff’s attorney,” says Hubler. 

Obtaining an ethanol level is medically important
when the diagnosis of ethanol intoxication is in ques-
tion, says Tom Scaletta, MD, FAAEM, chair of the
ED at Edward Hospital in Naperville, IL. When the
clinical diagnosis of acute intoxication is clear, then
levels are not absolutely necessary as long as the
patient is steadily improving over time, he says. 

“As long as ethanol intoxication was not a misdiag-
nosis, I think that the legal issues come up more at the
point of discharge,” says Scaletta. 

If the patient has a reliable family member or friend,
he or she may be taken home once they are cooperative
and able to stand and walk with assistance, says Scaletta.
On the other hand, if the patient is leaving on his/her
own, the patient must be “functionally” sober. This
means that they can walk and talk, will avoid self-injury,
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By Stephanie Rifkinson-Mann,
MD, JD, Neurosurgical Consultant,
Mount Kisco, NY; Attorney, New
York City.

It is the duty of a physician or
other health care provider dealing
with a case in the ED to give the

patient or, in certain circumstances
(where the patient’s competence is in
question), the patient’s family, atten-
dants or caregivers, all necessary and
proper instructions as to the care and
attention to be given to the patient
and the cautions to be observed fol-
lowing discharge from the ED.
Failure to do so is considered negli-
gence, which will render the health
care provider liable for any resulting
injury. The duty of care is not limited
merely to the diagnosis and treatment
of a medical condition, but extends to
instructions regarding post-treatment
care. The manner in which these
instructions are provided may be key
to deciding whether or not one may
be held liable for negligence.

In Crawford v. Earl K. Long
Memorial Hospital, the plaintiff,
Ella Bennett Crawford, sued for
damages resulting from the alleged
wrongful death of her son, William
Sterling Ross.1

Mr. Ross, the decedent, was
involved in an altercation during
which he was hit on the head with a
baseball bat and shot in the shoulder.
He was taken by ambulance to Baton
Rouge General Hospital, and then
transferred to the ED at Earl K. Long
Memorial Hospital. The ED physi-
cian examined Mr. Ross, and appar-
ently noted no symptoms or signs
indicating that he should be admitted
for observation or further treatment
beyond what he already had received
in the ED. The ED physician asked
the nursing staff to call Mr. Ross’

family to pick him up since he was
cleared for discharge, and Nurse Fran
Valenti called the plaintiff to come
take her son home. After getting Mr.
Ross home, the plaintiff went to
sleep. The following morning, the
plaintiff went to check on her son
and found him dead in his bedroom. 

The plaintiff filed a lawsuit, alleg-
ing that Mr. Ross’ death was caused
by improper and inadequate diagno-
sis by the ED physician, and that
inadequate treatment and no dis-
charge instructions were provided in
the ED. After a trial on the merits,
judgment was rendered in favor of
the defendants, dismissing plaintiff’s
suit, and the plaintiff appealed.

The appeals court focused on two
issues: 1) whether or not it was an
acceptable medical practice at the
time to give head injury discharge
instructions orally and/or in writing;
and 2) whether such instructions actu-
ally were given in either form in this
particular case. The court reviewed
the testimony given in the trial case,
noting that objective symptoms refer-
able to head injury were not present
at the time the ED physician exam-
ined Mr. Ross and that expert testi-
mony indicated that it was
appropriate to discharge Mr. Ross
home under the supervision of a
responsible caretaker. Discharge
instructions at the time included wak-
ing the patient up at regular intervals
over the course of several hours fol-
lowing discharge, questioning him to
see if he was alert enough to under-
stand and answer questions, and
checking him to see if his pupils were
the same size. 

Expert testimony during the trial
indicated that in 1975, the standard
of care was to give discharge instruc-
tions to the patient’s caretaker orally,
rather than in writing. Testimony also

indicated that while oral instructions
might have been more effective than
written instructions, at the time the case
was first filed there was a growing trend
to provide written discharge instruc-
tions; however, this was more as a pro-
tective measure to prevent liability. 

The second question the court
addressed was whether, in fact, dis-
charge instructions were given to the
plaintiff, either orally or in writing.
The plaintiff alleged that no dis-
charge instruction of any kind was
provided. Testimony by the nurse
who discharged the decedent to his
mother’s care indicated that while
she specifically spoke to the plaintiff
regarding her monitoring the dece-
dent’s condition following discharge,
she did not recall if she gave the
plaintiff written instructions as well.
The trial court noted that both prin-
cipals were so credible that the
deciding factor was the insistence of
the ED nurse in demanding that the
plaintiff come to the hospital to pick
her son up, especially since the
plaintiff also acknowledged that the
nurse was indeed insistent, although
for a different reason. The court con-
cluded that,

It is difficult ... to believe that in
view of the emergency room’s
long standing custom of providing
instruction to the relatives of the
patients who had suffered head
trauma that Ms. Valenti, an experi-
enced nurse, would not have com-
municated the need for periodic
regular awakenings and examina-
tions of the patient. In the final
analysis, the court finds that
although plaintiff’s counsel pre-
sented a well prepared case, the
plaintiff failed to sustain the bur-
den of proof incumbent upon her.2

The appeals court affirmed the
lower court’s decision, observing

Discharging from the ED:
Did you give proper instructions?
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that the ED nurse’s insistence that
the plaintiff come to the hospital to
pick her son up, rather than having
the hospital send him home in a taxi
as the plaintiff had requested origi-
nally, conformed with her con-
tention that the sole reason to have
the plaintiff pick her son up was so
that the nurse could give her the
head injury discharge instructions. 

In Leblanc v. Northern Colfax
County Hospital et al,3 Lawrence
LeBlanc was evaluated by an ED
triage nurse for abdominal pain asso-
ciated with an injury sustained in a
fight. She decided that he could be
discharged and called the physician
on duty, who agreed to see him dur-
ing regular office hours (four hours
later that morning) if his pain contin-
ued. However, Mr. LeBlanc did not
seek medical attention as directed.
He returned to the ED a week later
and was hospitalized with acute peri-
tonitis. He died the following day. 

The decedent’s personal repre-
sentative, his wife, Evelyn
Mastrantoni LeBlanc, filed a mal-
practice claim against the ED and
the hospital. The defendants were
Northern Colfax County Hospital
and Dr. Floersheim, the ED physi-
cian. The trial court had held that
while fact issues had been demon-
strated as to the negligence of the
doctor and the hospital, that negli-
gence did not contribute to the dece-
dent’s death because he did not see
the doctor as instructed. The trial
court granted summary judgment to
the defendants and the plaintiff
appealed. 

The appeals court disagreed with
the trial court’s holding and focused
on the quality of the discharge
instructions given the decedent. 

The defendant physician testified
that the instruction to see a doctor in
the morning if the pain continued
was adequate, and that it was hospi-
tal policy to provide more detailed
information to patients only in cases

of head injury or the need for a cast.
The plaintiff’s medical expert had
testified that the ED staff should
have recognized the risk to the
patient and that failure to do so fell
below the expected level of care.
While the defendant argued that the
proximate cause of the man’s death
was his failure to seek medical
attention as instructed, the appeals
court noted that “... Given the fact
that LeBlanc received instructions
consistent with the deficient assess-
ment at the emergency room, a fact
finder could find that a patient might
delay seeking medical attention ...
had the doctor or nurse given
instructions which would have
alerted a reasonable person to the
dangers of not obtaining medical
attention, the result here might have
been different.”4

In reversing a summary judgment
for the defendants, the court held
that a genuine issue of fact existed
as to whether the failure to detect a
potentially life-threatening situation
and the failure to give advice that
would apprise the patient of the seri-
ousness of his condition constituted
negligence. The case was remanded
for a new trial on the merits.

Case law affirms that a doctor has
an affirmative duty to provide clear
health care instructions to a patient
and that the patient must understand
them. In Barnes v. Bovenmeyer,5 the
court stated that “[i]t is the duty of a
physician in charge of a case, to fol-
low the case and to give proper
instructions to the patient as to his
future acts and conduct.”6 The test
for the existence of a doctor’s legal
duty of care invokes the question of
foreseeability (whether an ordinary
person in the defendant’s position,
knowing what the defendant knows
or should know, would anticipate
that a particular harm was likely to
result) and public policy concerns
(whether the defendant’s negligent
conduct should extend to the particu-

lar consequences the plaintiff suf-
fered).7 It is not sufficient to find a
defendant liable for negligence
unless it can be shown that such neg-
ligence was the proximate cause of
the injuries suffered by a plaintiff.8

Neither Crawford nor LeBlanc
have yet to be overturned, and both
continue to be cited in other cases
and medical malpractice treatises.9

Although discharge instructions now
largely are given in writing, it should
be noted that the converse can occur:
that is, that patients and/or their care-
takers do not comprehend the written
instructions given to them and still
require verbal explanations of what
they are to do and watch for after
leaving the ED. Furthermore, when
discharge instructions are given, the
patient must be told not just what to
do but why he/she must do so. If dis-
charge instructions are not clearly
explained, even if the patient and/or
caregiver signs the hospital forms
indicating their understanding, the
ED and its staff still may be held
liable for negligent follow-up medi-
cal care.  ■
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and have a plan of where to go and how to get there.
“And if the patient insists on driving home, the blood
alcohol level must be under the legal limit,” says Scaletta. 

When discharging a patient who has been sobering
up in the ED, be sure there are no safety concerns, such
as the ability of the patient to cross a street or find food
or shelter. “If the patient is competent to refuse the
blood test or breathalyzer, but may be over the legal
limit, I would summon the police who will often make
sure the patient does not drive while under the influence
of alcohol,” says Scaletta. 

Lawsuits are prevented with good documentation
more so than ethanol levels, says Scaletta. “I am not a
fan of policies that dictate clinical care. I prefer that
board-certified or emergency medicine residency
trained physicians are making these types of decisions
on a case-by-case basis.”

Don’t miss emergency conditions
The determination of a patient’s blood alcohol level has

been a two-edged sword in determining physician liability
in a claim of medical malpractice, says Edward Monico,
MD, JD, assistant professor in the section of emergency
medicine at Yale University School of Medicine in New
Haven, CT. On one hand, levels above the legal limit have
bolstered claims of incapacity made by patients who were
injured as a result of inadequate monitoring.1

On the other hand, when intoxication is assumed
without objective proof and patients are injured as a
result of a wrongful assumption, the absence of a
blood level can work against physicians in malpractice
cases, says Monico.2

When confronted with a patient who appears intoxi-
cated, keep in mind that your suspicion of limited
capacity should be primarily a clinical decision sup-
ported by laboratory evidence such as blood alcohol
levels, says Monico. 

Physician actions, followed by appropriate docu-
mentation, should resonate with the clinical and objec-
tive determinations of capacity. “For instance, adequate
monitoring to prevent injury should be instituted once a
patient’s capacity is called into question,” says Monico.
“Also, emergency physicians should seek alternative
etiologies for impairment if the clinical suspicion is not
supported by the blood alcohol level.”

If you fail to get an alcohol level, you could poten-
tially miss a life-threatening problem, warns Frank
Peacock, MD, vice chief of emergency medicine at
The Cleveland (OH) Clinic Foundation. When a patient
appears to be intoxicated and the blood alcohol level
comes back at 400, that fits—the lab result reflects that
the patient is intoxicated, and they should wake up over
the next six hours and be fine, says Peacock.

“And as long as that happens, it’s okay,” says Peacock.
“But what is the surprise is when somebody comes in,
looks drunk, and the level comes back and it’s zero. If
you didn’t get the level, you wouldn’t know that. Then
you have a problem. You have a significant legal risk.”

Alcohol levels do not correlate with sobriety, notes
Peacock. “There are people walking around with a level
of 200 who look pretty darn sober. They would still be
considered drunk drivers, but that is a different animal,”
he says. “We are talking about doing the right thing
medically. You need to get the level so you know that
the altered mental status is because they are drunk.”

For example, Peacock believed that one patient was
intoxicated, but when the level came back as zero, it was
determined that the man was poisoned with antifreeze.
“Then we knew he had to go to dialysis, which we
arranged and it saved his life—but you wouldn’t know
that without the alcohol level,” says Peacock.  ■
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Are you liable for all bad
outcomes during a shift?
Chance of legal doctrine holding up is “slim to none”

Imagine being held legally responsible for everything
that goes wrong during your shift—whether you
were involved or not. Under the “captain of the ship”

legal doctrine, could this be a legal reality? Not likely,
according to experts in emergency medicine litigation. 

The “captain of the ship” doctrine dates back to medi-
cal malpractice cases from the 1930s, many involving a
sponge left inside a patient during a surgical procedure.
The doctrine shifts liability to the surgeon, under the ratio-
nale that the surgeon had the authority and responsibility
to determine when to exit a particular body cavity, when
to close an incision, and when to call for a sponge count. 

However, in most jurisdictions, U.S. courts have
determined that the “captain of the ship” doctrine is
antiquated, says Jorge A. Martinez, MD, JD, program
director for the combined internal medicine/emer-
gency medicine residency program at Louisiana State
University in New Orleans. While hospitals are
responsible for the actions or omissions of nurses and
paramedics under the theory of respondeat superior,
ED physicians are not held legally responsible for the
actions of others during their shift, he says.

There have been some recent cases where the “cap-
tain of the ship” doctrine was successfully used in mal-
practice suits, but these all involved surgeons in the
operating room, not the ED. For example, in a 1987
medical malpractice case, a Colorado court of appeals
applied the doctrine against a surgeon sued for wrong-
ful death during an elective surgery.1

Though the doctrine is mainly obsolete, this deci-
sion shows it is not completely dead, says Martinez.
“Apparently, courts may still utilize the doctrine if they
conclude that the facts of a situation support a finding
that a surgeon ‘controlled’ a nurse’s actions,” he says.
“It is not impossible that a court could find that in a
certain situation, a nurse or paramedic was under the
‘control’ of an ED physician.”

Therefore, a court could conceivably apply the doc-
trine to a medical malpractice claim where a nurse was
negligent in performing acts that were supervised by
the ED physician, explains Martinez. 

In one recent case, a man was seen by a nurse prac-
titioner in an ED. The nurse practitioner performed a

neurological assessment, reviewed X-rays, and deter-
mined that the man required analgesics to treat his
acute lower back pain.2 The man was discharged with
instructions to follow up with the previously scheduled
magnetic resonance imaging (MRI), and an ED physi-
cian signed off on the patient’s chart. 

After the subsequent MRI revealed a spinal cord
compression, for which the man required surgery, the
man sued the ED physician under the “captain of the
ship” doctrine, alleging that the doctor was responsible
for the nurse practitioner’s negligence in failing to dis-
cover the spinal cord compression earlier.2

“However, the court held that the doctrine did not
apply outside of the surgical arena,” says Blake
Delaney, a health care attorney in the Tampa, FL,
office of Buchanan Ingersoll & Rooney.

“Thus, the chance of an emergency department
physician who is not a surgeon being held liable as a
captain of the ship is slim to none, in my experience.”

No patient-physician relationship
If there has been no contact between the ED physi-

cian and the patient, there is no patient-physician rela-
tionship. Therefore, the patient would have no right of
action against the physician, says Martinez. 

“Unfortunately, when plaintiff attorneys sue, they usu-
ally look at whose name is on the admitting section of the
chart and name that physician, whether he or she saw the
patient or not,” says Martinez. “The physician can get out
of it by proving that he or she had no interactions with the
patient. Thus, no patient-physician relationship exists.”

An exception would be if the physician told the patient
to present to the ED so that the physician could evaluate
the patient, says Martinez. In that case, a patient-physi-
cian relationship would have been instituted by the physi-
cian instructing the patient to present to the ED. 

A patient-physician relationship would also exist if
the ED physician saw the patient and sent the patient
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back to the waiting room, or if the ED physician was
told about the patient’s unstable status, refused to
respond to the situation, and failed to check the patient
or review the nurses’ notes, says Martinez. 

Delaney says he is unaware of any situation in
which an ED physician would ultimately be held liable
for an injury to a patient with whom the ED physician
had no involvement, merely because he or she was the
“person in charge at the ED.”

“That being said, it would not at all be unusual for a
patient-plaintiff to sue the ED physician under such a the-
ory, alleging that the ED physician was in charge and that
a physician-patient [relationship] was established merely
by the patient registering at the ED,” says Delaney. 

If that happened, the physician would no doubt be
subject to deposition and other discovery as a prerequi-
site to being dismissed from the case, says Delaney. “So
even though the ED physician probably would not ulti-
mately be held liable, he or she would be forced to incur
attorneys’ fees to get out of the suit,” says Delaney.
“There are several procedures through which such a
defendant could then recover his or her attorneys’ fees,
but those methodologies vary from state to state.” ■
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Legal risks significant with
“seductive” ED patients
Don’t put yourself in a vulnerable position

If a patient is physically violent, your ED’s process
may involve the use of restraints and contacting secu-
rity. But the appropriate action to take may be less

clear if a patient seems flirtatious, exposes him or herself
intentionally, or makes sexually provocative remarks. 

“Seductive” patients come in both genders and all
ages, says Dwight W. Scott, Jr., an attorney with the
health care division of Houston, TX-based
McGlinchey Stafford. “Although seduction may imply
sexual temptation on its face, in this context it refers to
perceived violations of established patient/provider
boundaries,” he says. 

Almost all ED physicians have, at one time or
another, cared for a patient who confused the
provider’s compassion for intimacy, says Scott. “While
a majority of these encounters resolve themselves
without difficulty, Murphy’s Law dictates that some
will escalate into major problems,” he says. 

“Seductive” patients are often volatile, and present
significant liability risks to vulnerable and inexperi-
enced ED physicians, says Matthew Rice, MD, JD,
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FACEP, an ED physician with Northwest Emergency
Physicians of TEAMHealth in Federal Way, WA. 

As with most risk issues, prevention is the key, says
Rice. “A physician should never place themselves in a
vulnerable position,” he says. “Establishing profes-
sional boundaries is a must in medicine. This must be
learned and reinforced in any ED.”

To reduce liability risks of “seductive” patients:
• Have a chaperone present during examinations.

Never perform an exam that could be reasonably per-
ceived as sexual by a patient without a chaperone,
preferably of the patient’s same sex, says Rice. In par-
ticular, breast and pelvic exams of women by male doc-
tors and genital exams of men by female physicians
should always be chaperoned, he says. “Consider leav-
ing the exam door open if possible on every new patient
during the history,” adds Rice. 

Chaperones should be present for such exams even if
the patient and physicians are of the same sex, advises
Jonathan D. Lawrence, MD, JD, FACEP, an ED physi-
cian and medical staff risk management liaison at St.
Mary Medical Center in Long Beach, CA. “Though most
people think of this scenario as the seductive female with
the male doctor, it can be any combination,” he says. 
• Ask a chaperone to enter the room if you become

uncomfortable. 
When seductive patient behaviors are evident, a

physician must rely on colleagues or chaperones for
observation of interactions to avoid possible allega-
tions later, emphasizes Rice. 

If your “antenna” says a patient is acting strangely,

believe what your feelings are telling you, says
Lawrence. “Just quietly excuse yourself and get a chap-
erone,” he says. “If the patient makes unfounded accu-
sations later, it’s a lot less likely they will be believed if
there was a chaperone. Then go about your business
and take care of whatever problems the patient has.”

Lawrence advises against calling attention to a
patient’s inappropriate behaviors. “I don’t think it’s
productive to confront the patient, unless you are a psy-
chiatrist and are going to put the patient in long-term
therapy to find out why they feel this behavior is neces-
sary,” he says. 

If the patient does give a false complaint, whether to
your department head, hospital administration, or the
police, the chart will be reviewed. “If you simply doc-
ument that a chaperone was present, you’ve covered
the bases and then statements will be taken,” Lawrence
says. If you have a particularly bad feeling about a
patient, you might make additional notes for your own
records, adds Lawrence. 

Chaperones also can reduce liability risks for the hospi-
tal if the patient is creating a “hostile work environment”
for ED employees, says Jill Panagos, an attorney with
McGlinchey Stafford’s labor & employment division.
“The employer must take proper steps to eliminate the
hostile work environment through reasonable remedial
action,” she says. Remedial action might include having
additional staff members present when faced with a trou-
blesome patient, or reassigning staff so that individuals of
the same sex or who are otherwise less likely targets of the
patient’s sexualized behavior care for such a patient.
• Document the patient’s behavior.
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To provide the best protection from improper claims
of professional behavior, document the incident in the
patient’s medical chart, explaining exactly what the
patient did or said and your own response, advises Scott. 

If a chaperone is present, clearly document that indi-
vidual’s name, along with a brief comment on the
patient’s specific behaviors, says Rice. For example,
document, “The patient’s behavior appeared to me as
‘seductive’ or ‘unusually friendly,’ so a chaperone,
Nurse X, was immediately asked to enter the room, and
the history and physical were completed without any
unusual incident occurring.”

“Documentation needs to be contemporaneous to the
actual incident,” says Scott. “Many seemingly harmless
incidents escalate due to the provider’s failure to docu-
ment what actually occurred, often out of their own
embarrassment of the situation. However, clinicians who
fail to adequately document perceived patient misbehav-
ior, for whatever reason, are potentially complicating the
subsequent defense of their own personal conduct.”

In the ED, physicians don’t have the luxury of advance
notice of patient encounters prior to presentation, notes
Scott. “Therefore, subsequent encounters with a past
seductive patient must be dealt with on an ongoing basis,”
he says. “Past notations within the patient’s chart clearly
outlining past behavior and how it was dealt with, can
help the provider assess the situation and make adjust-
ments as necessary when the patient re-presents.”
• Explain what tests are being done.

Tell patients what you are doing and why you are
doing it so there is no confusion about your professional
action, Rice recommends. For instance, tell patients “I
am checking for a hernia” in a male exam or “I am feel-
ing for your ovary” in a pelvic exam.” It is wise to list
the name of a chaperone on a chart when genital or
breast exams are completed,” says Rice.
• Consider underlying medical problems.

Seductive behavior by patients may be an indication
of narcissism or borderline personality disorders, notes
Rice. “If handled properly and documented properly,
this can assist the ED physician in proper patient treat-
ment and referral,” he says. 

Since inappropriate conduct may be a sign of an under-
lying psychological issue, emergency physicians must be
prepared to seek specialty consults when such behavior
warrants additional therapeutic intervention, says Scott.   ■

44. If a patient exhibits “seductive” behavior dur-
ing the ED visit, which is recommended to reduce lia-
bility risks?

A. Avoid chaperones unless the patient’s behavior

is extreme.
B. Confront the patient directly.
C. Quietly excuse yourself and get a chaperone.
D. Don’t document the incident in the patient’s

chart.

45. Which of the following is recommended to reduce lia-
bility risks regarding obtaining blood alcohol levels?
A. Levels should be obtained whenever the diag-

nosis of ethanol intoxication is in question.
B. Policies should specify when blood alcohol

levels should be obtained.
C. Disposition decisions should be based solely

on blood alcohol levels.
D. Intoxicated patients can only be safely dis-

charged when blood alcohol levels are zero.

46. For which scenario would a patient have a legal
right of action against an ED physician because a
patient-physician relationship existed?
A. Always, as long as the patient registered at the

ED.
B. If the physician’s name is on the admitting

section of the chart.
C. If the ED physician saw the patient and sent

the patient back to the waiting room.
D. Whenever the physician was in charge of other

ED staff, even if no contact occurred between
the patient and physician.

Answers: 44. C; 45. A; 46. C
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