
Fumbled Handoffs at Shift Change: 
A Common Liability Source for
Emergency Physicians
Don’t rush to leave the department, take “ownership” of new patients

by Robert A. Bitterman, MD, JD, FACEP, Contributing Editor

Patient handoffs, or turning over a patient’s care to another physician, are high-
risk encounters in emergency medicine due to the potential for breakdowns in
communication. Important information may not be provided, the information

provided may be misunderstood, or the physician assuming care of the patient may
forget the information. Any of these issues can lead to misdiagnoses, adverse out-
comes, unhappy patients or families, and litigation for malpractice. 

The Institute of Medicine, in its seminal report, Crossing the Quality Chasm,
specifically cited patient handoffs as one of the most common sources of error
in medicine.1 Recent studies also confirm that poor communication is the lead-
ing cause of sentinel events within hospitals.2 The malpractice literature corrob-
orates that communication breakdowns occurred in nearly 80% of medical
malpractice lawsuits.3 In response, The Joint Commission identified improve-
ment in patient turnover communications as one of its prime patient safety goals
in 2006.4

In the practice of emergency medicine, handoffs occur in three typical scenar-
ios: first, at change of shift from one emergency physician to another; second, at
the time of admission from an emergency physician to the admitting physician;
and third, at the time of transfer from an emergency physician at one hospital to an
accepting physician at another facility. This article will focus on the change of shift
in the ED, though the concepts are equally applicable to the other scenarios as
well.

Patient Handoffs between ED Physicians at Shift Change

At shift change, the emergency physician going off-shift may be tired or in a
rush to leave the department. The oncoming physician may never examine the
patients transferred to their care or really develop a sense of “ownership” for them
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during their stay. It’s often expedient to simply accept
the patient’s data, without critically questioning the
prior physician or obtaining a complete picture of the
patient’s situation, to be able to begin seeing the new
patients who may be crowding into the ED. Failure to
allocate enough time to handoffs is a common reason
for mistakes. Add high volume, high acuity, a noisy
chaotic environment, and a compounding effect when
both the nursing staff and physicians change shift
simultaneously, and it’s easy to see the propensity for
error.5

Role of the emergency physician turning over
patients to an oncoming emergency physician. The
principal role of the physician leaving the ED is to
adequately communicate the existing and foreseeable
needs of the patients, the plan of care, and any poten-
tial complications to the oncoming emergency physi-
cian. The physician ending his/her shift should
document the transfer of responsibility to the oncom-
ing physician and the exact time that the transfer of
responsibility took place in the ED records. He or she

should inform the patient and family of the change in
physicians, and build in additional redundancy by
telling the patient’s nurse that a transfer of care had
taken place — and who will be responsible for the
patient henceforth. Physicians definitely want to avoid
the embarrassing and dangerous scenario of a patient
“nose-diving” shortly after shift change and no one in
the department knowing which physician is responsi-
ble for the patient. 

Handoff of the complex patient. There are essen-
tially two types of patients turned over at change of
shift. First, is the complex work-up type patient who
requires considerable attention from the managing
physician. In this case, the leaving physician should
bring the oncoming physician to the patient’s bedside
to introduce the physician to the patient and point out
key findings or concerns to ensure a seamless transfer
of care. 

Handoff of the patient with less complicated com-
plaints. The second type includes the “simple action”
cases, for which only 1-2 straightforward actions need
to be taken that are usually based on a lab test or x-ray
result. For example, x-ray may be delayed and the
patient needs a simple ankle x-ray that the physician
expects to be negative. The emergency physician who
originally saw the patient should explain the situation
to the patient (and family if present), provide the
appropriate care and discharge instructions relative to
a negative result, and prepare the necessary discharge
materials and prescriptions. Then, if indeed the x-ray
is negative the oncoming physician can so inform the
patient and ask the nursing staff to discharge the
patient. 

The question that always comes up in these types
of cases is whether the on-coming physician should
write a note and sign the medical record? If only a
simple straightforward action is necessary, such as
checking an x-ray or lab result, then the on-coming
physician can perform the task requested for the
physician leaving the ED and not sign the chart.
Usually, the leaving physician retains sole liability for
the patient’s care and outcome. If the oncoming emer-
gency physician, rather than a radiologist, reads the x-
ray, then the emergency physician should reexamine
the patient, write a note on the chart, and sign the
chart indicating the actions taken and responsibility
assumed. 

Certainly, whenever a lab test is abnormal or an x-
ray is positive in any way, the oncoming emergency
physician should speak to the patient, explain the find-
ing, and arrange the appropriate care or follow-up
needed. The physician also should write a note docu-
menting the findings and communications with the
patient and sign the ED record. 
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Remember to slow down during turnover times.
Finally, don’t be in a rush to leave the emergency
department; accept it as part of your life and just plan
on being there awhile. Doing so will eliminate a great
deal of your own anxiety and markedly improve the
quality of care for your patients. Similarly, don’t
schedule meetings for at least an hour to an hour and a
half after your shift ends (depending on the patient
volume and acuity of your ED). If you must rush out,
ask the oncoming physician to come in early and repay
the time to him or her later on. 

Many ED groups schedule overlapping shifts, or
during double-covered times have physicians who are
near the end of a shift only pick up lower acuity
patients to mitigate turnover issues. Consider innova-
tive systems to minimize the number of turnovers and
accordingly minimize the risk! 

Role of the oncoming emergency physician. The
oncoming physician should not merely “receive
report,” but instead actively illicit information, ask
clarifying questions, and highlight contradictions or
inconsistencies. Ask “if-then” questions to understand
the patient’s expected course in the ED. Try to quickly
see the more complex patients while the off-duty
physician is still in the ED in case you identify addi-
tional questions or concerns. 

Accept “real” responsibility for the patient; intro-
duce yourself to the patient and family, inform them
of your role for the remainder of their visit, and assure
them that you’ve fully discussed the patient’s case
with the initial physician. Then, take care of the
patient as if no one else had been involved in their
care except you. 

Don’t always assume the initial diagnosis or x-ray
interpretations were correct. If needed, reassess the
patient sufficiently to the point that you are satisfied
you understand and have a handle on the patient’s
medical conditions. Be especially leery if you are
assuming care of a complex or intoxicated patient
from the night physician; disrupted circadian sleep
patterns may lead to aberrant medical decision mak-
ing. The passage of time and a fresh, full evaluation of
the patient may reveal additional concerns. 

As a general rule, all patients assumed at change of
shift should be reevaluated prior to discharge. The
“simple-action” type turnover patients may sometimes
be an exception, as was noted previously in this article.
Certainly, any patients who are in the department a
long time, even the straightforward patients, also
should be reassessed at the time of discharge. The
oncoming physician always should write a note docu-
menting the reassessment, any change in the patient’s
condition, and the final diagnosis and discharge
instructions. 
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Change of Shift Risk
Reduction Strategies

❏ Standardize the process and set expecta-
tions regarding patient turnovers at shift 
change.

❏ Create a definitive “bright-line” for transfer 
of responsibility and liability of a patient’s 
care.

❏ Allow sufficient time for focused dialogue —
and questioning — about the remaining 
patients to ensure a proper exchange of 
information and mutual understanding of 
patients’ needs.

❏ “Package” the transfer of care via “if-then”
scenarios to set expectations for the physi-
cian assuming care of the patient.

❏ Build in scheduled time to wrap-up loose 
ends and ensure a smooth transition of 
patient care. Don’t rush to leave the emer-
gency department at the end of a shift.

❏ Require the physician turning over the 
patient to write a note on the patient’s chart 
documenting the transfer of care to the 
oncoming physician, noting his/her name, 
and the exact time of the turnover.

❏ Require the oncoming physicians to per-
sonally examine all patients turned over to 
them and to write a note and sign the chart 
of all patients turned over to them. (Except 
for the most benign cases, as discussed in 
the text.)

❏ Inform the patient and family of the turnover 
and the name of the physician now respon-
sible for the patient’s care.

❏ Inform the patient’s nurse of the turnover 
and provide the name of the new physician.

❏ Assign payment for the patient encounter to 
the physician responsible for discharging 
the patient.

Table 1



Policy Perspectives on ED Shift Change

If your ED physician group works in a fee-for-ser-
vice or RVU (relative value unit) model, it is highly
recommended that the group assign payment for the
patient encounter to the physician who last signs the
chart and is responsible for discharging the patient.
This physician is the one who accepts ultimate
responsibility and liability for the patient’s care and
disposition. Such a policy truly encourages “real
ownership” of the patients who are turned over at
change of shift and also diminishes the number of
patients ultimately signed out to the oncoming
physician. 

The shift change process itself should be stan-
dardized and include an opportunity to ask and
respond to questions. “Sticky note” instructions left
on a chart are unacceptable. Face-to-face discussion
of the patients’ issues using departmental standard-
ized procedures such as checklists, sign-out cards, or
computerized grease boards improves the transition
of care and minimizes miscommunications and
errors. Patients always should be discussed in a stan-
dard order, such as starting and ending at the same
bed location in the department, to avoid omitting
anyone. 

Standard policy and procedure should define a
bright-line transfer of responsibility from emergency
physician to emergency physician by requiring the
leaving physician to document and note the time of
the transfer of care to the oncoming physician in the
ED medical record. Policy and procedure should
require the oncoming physician to reassess all patients
who are assumed, write a final note on the record, and
sign the chart. (Again, the “simple-action” type cases
maybe an exception to this rule.)

Policy also should require that the patient, the fam-
ily, and the patient’s nurse be promptly informed of the
change in the responsible emergency physician so that
everyone knows who is in charge of the patient’s care
at all times. 

Conclusion

The key to a successful risk management program
is to commit energy and resources to areas of known
risk. Patient handoffs at change of shift in the ED are
definitely high-risk encounters and prone to commu-
nication errors. Awareness of the particular risks of
each scenario, implementing formal transition policies
and procedures, and improved communication pro-
cesses will minimize the medical and legal problems
related to the handoff.   ■
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Do self-service kiosks leave
EDs legally vulnerable?
“Kiosks are only as good a tool—or as big a
risk—as the way they are utilized”

Asmall but growing number of EDs are imple-
menting self-service computer kiosks to stream-
line the triage process. Potential benefits may

include improved patient flow and satisfaction, but what
are the liability risks of this practice? 

“Because there are so few places doing this, there is
no documented research on patient outcomes — good
or bad,” says Shelley Cohen, RN, BS, CEN, a consul-
tant with Health Resources Unlimited, based in
Hohenwald, TN. “But the possibilities for improper
use and resulting compliance and liability risks are
substantial.”

In 2007, Parkland Memorial Hospital in Dallas was
struggling with an annual patient volume of 110,000
and long lines at triage, with a 15% leave without
being seen (LWBS) rate. “We knew that people were
waiting in that line and leaving, but we didn’t know
how many or if they were leaving with serious com-
plaints,” says Jennifer Sharpe, RN, director of nurs-
ing for emergency services.

In addition, security had to be called regularly
because of increased tension and threats toward ED
staff. “Disruptions were occurring regularly, mostly
because people were standing up and uncomfort-
able,” says Sharpe. “We also wanted to speed the pro-
cess up to decrease our liability for patients with a
higher acuity.”

There was a concern that since the first thing
patients saw was a long line, it could be construed as

encouraging them not to stay, a potential violation of
the Emergency Medical Treatment and Labor Act
(EMTALA). “We were certainly not denying anyone
treatment, but it put us in a situation where we needed
to do something,” says Sharpe. 

Parkland’s ED became the first in the country to use
self-service computer kiosks (Galvanon’s MediKiosk)
Patients use touchscreens to enter their name and date
of birth, and choose from a list of ailments and body
parts. The information then pops up on a computer
screen so nurses have a running list of everyone who
has signed in. A greeter is stationed near the kiosk to
help patients if needed. 

Sharpe acknowledges that the system has limita-
tions. “There are times when the information entered
is completely wrong—a patient will put in chest pain
because they think they’ll get seen faster,” she says.
“But you can’t build a process around that. You just
have to see them based on what they enter.”

Previously, the only LWBS patients the ED knew
about were individuals who had waited long enough
to see the triage nurse. “Now we know how many
patients are leaving before they see anyone,” says
Sharpe. “I can tell you how long they wait with a
minor complaint before they leave, on average. The
liability was always there, we were just never able to
quantify it. Now we have real information so we can
improve our processes, to solve some of the things
that are causing the liability in the first place.”

The ED’s data showed that the vast majority of
patients leaving within the first hour had minor com-
plaints. “Although that is just based on the information
they are giving us, it did make us feel a little more
comfortable that we are not losing patients in dire need
of medical attention, and gave us some real data to
work with,” says Sharpe.

As a result of the data obtained from the kiosks, the
ED redesigned its triage process. “We needed three or
four months of good consistent numbers before we
made any decisions,” says Sharpe. “We implemented a
two-tiered nursing role that pushes patients through
the ED a lot faster, and can identify patients who are
really sick a lot quicker.”

Previously, nurses were in booths, and a technician
managed patients in the waiting room. “Now we’re
going to flip that around so the techs are in the room
and the nurses are out front,” says Sharpe. “This way,
how much of an assessment you get depends on how
sick you are.”

EMTALA considerations

Kiosks are only as good a tool—or as big a risk—as
the way they are utilized, says Stephen A. Frew, JD,
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Self-service computer kiosks are being used by
some EDs to streamline the triage process, and can
reduce or increase liability risks depending on how
they are used. If your ED is using kiosks:
• Validate accuracy between kiosk entries and

triage findings;
• Offer a reliable alternative that doesn’t require

patients to read; and
• Post signage on the kiosk informing patients of

their right to triage and a medical screening
examination.

Key Points



vice president and risk consultant with Johnson
Insurance Services, a Madison, WI-based company
specializing in risk management for health care profes-
sionals.

“Kiosks have the potential for either improving or
worsening liability and compliance risks, but they are
still unproven in application and in court,” he says. 

Kiosks so far have been deployed in larger EDs
such as Parkland’s, where the waits to triage were sev-
eral hours. “The kiosks are credited with bringing
down the wait-to-triage time, but it remains more than
an hour according to some reports,” says Frew. 

Citations have been issued from the Centers for
Medicare & Medicaid (CMS) for less than 15 minutes
delay in triage. “Mere deployment of kiosks, without
other significant system improvements and staffing
changes, is not going to bring a facility into EMTALA
compliance,” says Frew. 

Field data and experience will determine whether a
given ED’s method of using the kiosks is compliant.
“Validation of the accuracy between kiosk entries and
triage findings through quality assurance monitoring
will be prudent for facilities to have on hand for
EMTALA investigations,” Frew says. 

Access to this quality data varies in different juris-
dictions, but may be important in a malpractice case if
it is discoverable, says Frew. 

Clearly, if someone is having a heart attack and
chooses the right entries on the kiosk, the system
should alert staff and that person should be seen more
promptly for triage. “Reliance on the machine, how-
ever, is not automatically legally sufficient or
EMTALA compliant,” says Frew. 

Address literacy issues

Use of greeters to assist with the kiosks could make
non-computer literate patients reluctant to disclose
their condition. “It also raises the issue of how the
observations of the greeter are documented or handled
in the process, which may have implications for
EMTALA compliance or malpractice claims,” Frew
says. 

Since kiosks can question patients in various lan-
guages, this should alert the staff to the need for an
interpreter, but other literacy issues aren’t so easily
solved. “Dialect variations can carry different mean-
ings that may cause inaccurate reporting by the
patient,” says Frew. Also, since ED patients may be
unable to read, a reliable and accurate alternative is
needed. 

Even if patients are skilled readers, they may be
unaware of medical terminology and important issues
in their own symptoms. “This may result in a miscom-

munication that could critically delay ‘eyes-on’ medi-
cal evaluation,” says Frew. 

Kiosks also may contribute to patients leaving
before triage or a medical screening examination.
Waiting patients are more likely to become frustrated
with delays and leave without completing care when a
computer kiosk is their only service contact, says
Frew.

“It certainly is easier to walk out on a machine than
to walk up and tell a human that you are leaving,” says
Frew. “LWBS patients and patients who leave against
medical advice are primary cases for CMS EMTALA
reviews. They generally produce high numbers of cita-
tions for inappropriate delays and failures to periodi-
cally reassess the patient’s condition in the waiting
areas,” he says.

Delays in ED waiting areas are increasingly linked
to adverse outcomes and malpractice claims, warns
Frew. “At the very least, increased departures without
care have a negative effect on patient satisfaction
scores, which in turn are predictive of risk exposure,”
he says. 

Kiosks trigger an electronic, timed record very
close to the actual physical entry of the patient, which
could help EDs to improve triage processes. “But it
could cause the hospital to miss logging and caring for
a physically presenting patient who fails to use the
kiosk,” says Frew. “This could have the effect of docu-
menting delays in triage that previously were escaping
investigator recognition.”

The ED’s record could become a “two-edged
sword” by documenting patient arrival times and
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actual complaints, resulting in either vindication or
fault in malpractice lawsuits, says Frew. 

A major risk of kiosks is their potential misuse to
try to divert lower acuity patients out of the ED, says
Frew. “All patients presenting must receive triage and
a medical screening examination, regardless of the
perceived acuity of their complaint,” says Frew.
“Busy EDs that are tempted to use the kiosks to
expedite processes may also be tempted to rely on
kiosk data to ‘greet-and-street’ the patients with low
perceived acuity.”

Answer these questions

EDs such as Parkland’s should be commended for
looking at all possibilities to improve patient flow,
says Cohen. “We need to embrace new technologies
that improve care, minimize risk, and result in better
patient outcomes,” she says. “But the bottom line will
be: Are you fixing the right problem?”

If the problem is wait time to see a physician, then
the kiosk will not improve that—but if the problem is
wait time for registration, then it can be of great
advantage, says Cohen.

When considering implementing a kiosk, answer
these questions, says Cohen: How is this going to ben-
efit patient care? Will it expedite the registration pro-
cess? Will it facilitate patient flow for patients who
would have to wait for triage anyway? Will it help the
triage nurse sort through large volumes to try and
reach those most in need? Will it really impact the
overall waiting time, or just registration time?

Consider the following when making the decision
of whether or not to implement the kiosk, Cohen rec-
ommends:
• If patients enter information into the system and

still have to wait to see a triage nurse, they may
elect to leave. 
“Who are they supposed to tell this to, the

machine?” asks Cohen. 
• Lack of interpersonal communication may lead

to wrong assumptions. 
What patients enter into the computer may not be a

true representation of the problem; this is something
the machine cannot assess. It could leave some
patients waiting for triage who should have been
flagged as high-risk.

“Patients share information with a triage nurse from
their perspective,” says Cohen. “It is the skill of the
triage nurse that assesses the potential for demise of
each patient.”
• Information must be clearly posted on the kiosk

about the patient’s right to a medical screening
examination.

“Obtaining registration information to initiate a
medical record is not triage,” says Cohen. “It needs to
be clear to the patient using the kiosk that the machine
is not replacing nursing judgment.”
• A designated nurse must be responsible for

reviewing all entries to identify those in greatest
need. 
“If patients are putting symptoms into a machine

and a qualified person is not constantly reviewing the
stream of information, this does not improve patient
outcomes,” says Cohen. 

Above all, EDs must be vigilant in determining
whether new technology is really in the best interest of
the patient, says Cohen. 

“If it takes another nurse to constantly review the
details on the kiosk, patients might be better served by
having that person simply act as another triage nurse,”
she says. “In addition, if staff are making nursing
assessment decisions from information patients input
without seeing the patient, that certainly does not meet
a standard of nursing care.” ■

Could EDs be sued for
requiring staff to work
during disasters?
Follow policies and plan for fewer workers

More than half of nurses surveyed in a San
Francisco hospital said they would not report
for work if a influenza pandemic hit, and
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A third or more of ED staff may not report for
work during a disaster such as an influenza pan-
demic or smallpox attack, according to research
and estimates of disaster management experts.
Requiring staff to report during disasters or termi-
nating ED staff members who fail to report during
disasters does not carry significant liability risks. 
• If staff are injured commuting to work during a

disaster, the ED would not be liable.
• Policies and procedures to protect staff must be

followed.
• Have your policies state that staff are required to

work during disasters.

Key Points



nearly half said they wouldn’t report following a deno-
tation of a radioactive bomb or during a smallpox
attack.1

ED directors should plan on a 30% absentee rate in
the aftermath of a disaster, says Amy Kaji, MD, direc-
tor of the Disaster Resource Center and assistant pro-
fessor of clinical medicine at the David Geffen School
of Medicine at University of California-Los Angeles.
“I don’t think that legal binding actions would be
effective,” she says. 

In Los Angeles, all county employees are required
to work, by contract, during a disaster. “However,
how this would actually be enforced is unknown,”
says Kaji. “I do not know of any legal case precedent
mandating emergency physicians to show up to
work.”

What is the potential liability exposure to the ED if
staff are required to put themselves in harm’s way or
neglect family responsibilities during disasters?

For the most part, if your personnel policies are
drafted well and you follow them, you should not
have liability worries, says Robert W. Markette,
Jr., CHC, a health care attorney with Indianapolis-
based Gilliland & Markette. He refers to wrongful
termination lawsuits that arose after the Three Mile
Island disaster, involving four employees who failed
to report to work at a large hospital and were fired
as a result. “They appealed and litigation was
involved, but the hospital won all four cases,” says
Markette. “The hospital’s policies were clear, they
chose not to come back, and the employer was vin-
dicated.”

If staff are called in during a disaster, this differs

from a normal standard commute. Therefore, if an
injury occurs during hazardous driving conditions on
the way to work during a blizzard or hurricane, it
could result in a worker’s compensation claim—but
not general liability, says Markette.

However, if driving conditions were bad enough
that the employee felt his or her life was at risk, chose
not to report to work, and was terminated as a result,
that might be a case in which an arbitrator might
decide the ED should have given a written warning
instead, says Markette.

Regarding caring for patients during a smallpox
outbreak, Markette says that the ED employee actu-
ally might have a weaker argument, since that’s the
kind of thing that society expects health care workers
to do.

“There is some argument from the employer’s per-
spective, and the courts might follow as well, that
you became a nurse or a doctor and knew that expo-
sure to infectious diseases is part of the job,” he says.
“If you can walk out because you think there is a
risk, where does that line end? If that were the case,
any time the ED fired someone for not coming to
work, that employee could claim they didn’t feel
safe.”

However, if the ED is not following policies and
procedures to protect staff, the employee might have a
more solid argument. “Anything can happen in a court-
room,” says Markette. “But if there is a national emer-
gency and the ED says, get in here, we need you, and
they don’t come in out of fear, I would be surprised to
see the employer lose that case.”

Tension is particularly pronounced when ED per-
sonnel are under work orders to report and there are
safety concerns for staff or their families, says John
W. Robinson, IV, a shareholder in the litigation
department in the Tampa, FL, office of Fowler White
Boggs Banker. “It is probably best to make it a written
job requirement that ED personnel will work during
disasters,” says Robinson. “If personnel refuse to
work, you can then treat the absence as job abandon-
ment or terminate.”

He points to recent cases of employees suing for
wrongful termination after they were fired for failing
to report during a disaster. The cases involved a
Florida nursing home employee who failed to report to
work after a mandatory evacuation order for severe
fires, and a Mississippi phlebotomist who failed to
report to work during a mandatory evacuation order
during Hurricane Ivan.2,3

“Both cases did not even get to juries — the judges
threw out the cases,” says Robinson. “I am not aware
of any emergency room cases, but the same logic
should apply.” ■
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For more information, contact:

• Amy Kaji, MD, David Geffen School of
Medicine at University of California-Los Angeles,
Box 951768, 1000 W Carson St., Box 21,
Torrance, CA 90509. E-mail:
akaji@emedharbor.edu

• Robert W. Markette, Jr., CHC, Gilliland &
Markette LLP, 3905 Vincennes Road, Suite 204,
Indianapolis, IN 46268. Phone: (317) 704-2400.
Fax: (317) 704-2410. E-mail: rwm@gilliland.com

• John W. Robinson IV, Shareholder, Litigation
Department, Fowler White Boggs Banker, 501
East Kennedy Blvd., Suite 1700, Tampa, FL
33602. Phone: (813) 222-1118. Fax: (813) 229-
8313. E-mail: jrobinso@fowlerwhite.com
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Forensic evidence 
collection: what are your
legal obligations? 
Responsibilities to sexual assault victims vary by state

The ED physician has three obligations to the sex-
ual assault patient, any one of which can poten-
tially lead to liability, according to Howard A.

Peth Jr., MD, JD, an attending physician in the depart-
ment of emergency medicine at Lake Regional Hospital
in Osage Beach, MO.

“However, there aren’t many cases where an ED
physician has been sued for a breach in any of
these areas,” adds Peth. Here are the ED physi-
cian’s obligations:
• To provide medical care and stabilizing treatment

and identify any injuries resulting from the sexual
assault; 

• To arrange appropriate follow-up for medical
issues, including diagnostic studies for sexually
transmitted diseases (STDs) or emotional counsel-
ing; and  

• To perform a forensic examination. 
“That is more or less going to be dictated by the

rape kit that you have, which comes from a local law
enforcement agency,” says Peth. 

If a patient requests a rape examination, the physi-
cian should attempt to administer one if at all possible;
this includes a “rape kit” to meet evidentiary require-
ments. If a kit is not stocked by the ED, law enforce-
ment should be contacted to provide one. “Whenever a
patient or family member comes in and requests a rape
examination, you are going to notify law enforcement
anyway, because they absolutely have to be involved at
that point,” says Peth. 

If you don’t have a rape kit, you are going to have
problems collecting certain pieces of evidence. “One
of the more important pieces of evidence that you are
going to obtain nowadays is DNA testing,” Peth says.
“It could be that the victim is acquainted with the
assailant, and DNA evidence could link that particular
individual to other crimes. So that can be a very instru-
mental piece of evidence.”

The rape exam does not substitute for your own
medical treatment and stabilization, which will include
testing for STDs and offering of postcoital contracep-
tive, says Peth. 

“Your variation from standard procedures may vary
upon the request of the patient, but you must get
informed consent and informed refusal,” says Peth.
“This could be an instrumental evidence-gathering tool
to identify who the assailant was, and you are losing
that opportunity.”

The ED physician’s obligations are dual, to both the
patient and to society. “Medical stabilization is the ED
physician’s duty to the patient, and the evidentiary
examination is the physician’s obligation to society,”
says Peth. 

On the ED physician’s part, this is more of an obli-
gation to society than to the victim, so a lawsuit is not
likely, says Peth. “If it involved egregious conduct like
refusing to do an exam, I would imagine you could get
into trouble, but I have never heard of a case like that,”
he says. “If you fail to diagnose an STD, the patient
could theoretically sue you, but I am not aware of a
single case where that has happened, either.”

The patient alone determines whether the ED physi-
cian performs an evidentiary examination, through the
consent process. “It is not within the purview of the
physician or law enforcement to proceed with the evi-
dentiary portion of the rape examination absent the
patient’s consent,” says Peth. 

The ED physician’s evidentiary obligations include
eliciting and documenting the pertinent historical
details of the sexual assault, obtaining specimens for
DNA and other laboratory analysis, and documenting
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Your legal obligations for collecting forensic evi-
dence from sexual assault victims varies according
to state law, but EDs not complying with best prac-
tices, such as use of sexual assault nurse examiners,
risk liability. To reduce risks:
• If a rape kit is not available, contact law enforce-

ment or offer to transfer the patient to another
ED for forensic evidence collection;

• Comply with your ED’s policies; and
• Obtain informed consent and refusal from the

patient if you vary from standard procedures.

Key Points



the physical examination findings on the sexual assault
forms included with the rape kit.

The ED physician may have more specific legal
obligations for collecting forensic evidence from rape
victims, depending largely on state law. “For example,
Michigan requires hospitals to provide sexual assault
evidence kits to any patient requesting one within 24
hours of the crime,” says Erin McAlpin Eiselein, JD,
a health care attorney with Davis Graham & Stubbs in
Denver, CO. “In the absence of a state law, a hospital
does not have a legal duty to collect forensic evi-
dence.”

The patient must always consent to forensic evi-
dence collection. “If a patient does not want such
evidence collected, the hospital has no independent
duty to do so,” says Eiselein. However, there are rec-
ognized best practices in this area, and EDs not com-
plying with these do risk liability, says Eiselein.
These include use of Sexual Assault Response
Teams (SARTs) or Sexual Assault Nurse Examiner
(SANE) programs to provide maximum assistance to
victims of sexual assault, including forensic evi-
dence collection. 

“When available, these programs allow ED physi-
cians to treat the medical needs of the patient, and del-
egate the forensic evidence collection, which is a
time-consuming task, to an expert,” she says.

Some states grant physicians statutory immunity
from liability arising out of performing forensic evi-
dence collection for sexual assault survivors. “So long
as the hospital and physicians comply with internal
policies on evidence collection, liability for a problem
with the evidence collection, such as a lost kit, would
be minimal,” says Eiselein. 

EDs that do not have sexual assault evidence kits
still have a variety of options. First, with the patient’s
consent, they can contact the police or a rape crisis
center, obtain a kit, and collect the evidence for the
patient. “Second, and in compliance with EMTALA,
the hospital can offer to transfer the patient to
another hospital or medical facility that does perform
sexual assault forensic evidence collection,” says
Eiselein. “It is not unusual for communities to desig-
nate a particular hospital as a center for sexual
assault evidence collection.”

Third, if the ED has a relationship with a SART or
SANE, the on-call forensic nurse can be contacted to
perform the collection. 

Any dispute between the patient and other family
members as to whether a forensic examination
should be conducted must end with the ED following
the patient’s wishes. “It ultimately is the patient’s
decision and the patient must consent,” says
Eiselein. 

In Massachusetts, there are no specific laws
that state the ED physician has a legal responsi-
bility for collecting forensic evidence from rape
victims. As a result, there will be no criminal lia-
bility if an ED physician in that state fails to do a
rape exam, says Monique I. Sellas, MD, an
attending ED physician and fellow in clinical
forensic medicine at Massachusetts General
Hospital in Boston.

“Unfortunately, that does not protect us from
civil liability,” she says. “An ED physician can in
fact be sued for failing to perform a kit or collect
forensic evidence in a patient who alleges sexual
assault.”

In October 2007, a Howard University student
sued various Washington D.C. area hospitals and
doctors for failing to provide a sexual assault evi-
dence kit. “This appears to be especially troubling
because Howard University Hospital, one of the
defendants in this case, holds itself out as a regional
center out of which a SANE program operates,” says
Eiselein.

Unfortunately, not all EDs are equipped to handle a
time-consuming task like a sexual assault evidence
collection kit, such as community EDs with only sin-
gle physician coverage overnight. “These kits can take
two or three hours to complete,” says Sellas. “This
would be an impossible task with only one physician
covering the whole ED, as it would take them out of
circulation from seeing potentially critically ill
patients.”
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Hospital, Zero Emerson Place, Suite 3B, Boston,
MA 02114. E-mail: msellas@partners.org 
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Also, the majority of ED physicians are not trained
for this task. “Many do not know the ins and outs of
proper documentation of history, documentation of
injuries, how to perform forensic photography, or
how to adequately collect evidence and follow the
chain of command to submit the kits,” says Sellas.
“Despite this, the task has fallen to us to perform
these exams.”

SANE programs have been developed in many big
cities to allow specially trained nurses to be called in
to perform the exams, which does not impede patient
flow through the ED. “However, these programs are
not well developed everywhere,” says Sellas. 

If a rape kit is not provided and the patient wants
this done, they should be transferred to the nearest aca-
demic medical center where a kit and the staff to per-
form the exam are more readily available; or the ED
should contact the local police department, crime lab,
or department of public health to have a kit delivered,
says Sellas. 

Your ED must have a consistent procedure for treat-
ment of sexual assault victims, says Brian Hunt, JD, a
health care attorney at Dallas, TX-based Stewart
Stimmel. “The ED physician should follow the health
care facility’s policy and procedure regarding collec-
tion of forensic evidence,” says Hunt. 

Your ED’s policy should include obtaining doc-
umented consent from the patient prior to provid-
ing the forensic medical examination and
treatment. “If possible, the physician should col-
lect the forensic evidence in the presence of law
enforcement officers to preserve the chain of cus-
tody,” says Hunt. 

In one Texas case, a patient sued a hospital, nurse,
and medical director for failure to perform a rape
exam, notes Hunt.1 “While it is conceivable that a
physician could be sued for negligently performing a
rape kit, such a suit would likely be unsuccessful,” he
says. 

When suing for medical negligence, a patient
must show that a physician breached the applicable
standard of care and that breach proximately caused
injury to the plaintiff. “The likely ‘injury’ in this
case — a more difficult criminal prosecution of the
perpetrator — is almost certainly non-compens-
able,” says Hunt. “In other words, the plaintiff
would have a difficult time showing that the physi-
cian’s negligence proximately caused him or her
injury.” ■

Reference
1. C.M. v. Tomball Regional Hosp., 961 S.W.2d 236 (Tex. App.-

Houston [1st Dist.] 1997.

10. According to the article on patient handoffs at
shift change, the shift change process itself
should be flexible and not routine, and is not the
time to ask and respond to questions.
A. True 
B. False

11. Which is true regarding liability risks of self-ser-
vice computer kiosks used in EDs?
A. Use of kiosks ensures compliance with the

Emergency Medical Treatment and Labor Act
(EMTALA). 

B. Kiosks cannot substitute for a medical screen-
ing examination. 

C. Nursing assessment decisions usually can be
made solely based on information provided by
patients.
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CNE/CME instructions

Physicians and nurses participate in this CE/
CME program by reading the issue, using 

the references for research, and studying the
questions. Participants should select what they
believe to be the correct answers, then refer to 
the answer key to test their knowledge. To clarify
confusion on any questions answered incorrectly,
consult the source material. After completing the
semester’s activity, you must complete the evalua-
tion form provided and return it in the reply enve-
lope to receive a letter of credit. When your
evaluation is received, a letter of credit will be
mailed to you. ■

CNE/CME objectives
After completing this activity, participants will be

able to:
1. Identify legal issues relating to emergency

medicine practice;
2. Explain how these issues affect nurses, physi-

cians, legal counsel, management, and
patients.

3. Integrate practical solutions to reduce risk into
the ED practitioner’s daily practices. ■

CNE/CME Questions
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D. Most patients who leave without being seen
have potentially life-threatening conditions.

12. Which is recommended to reduce liability risks of
computer kiosks in EDs?
A. Inform patients of their right to a medical

screening examination.
B. Avoid comparing kiosk entries with triage

findings.
C. Divert lower-acuity patients out of the ED.
D. Data from the kiosk should not be a factor in

triage redesign.

13. Which is true regarding liability risks of requiring
staff to work during disasters?
A. Policies should not state that ED staff will be

terminated if they don’t report to work during
a disaster.

B. The ED is liable if a staff member is required
to report to work during a disaster and their
family members were harmed as a result.

C. The ED is liable if a staff member is injured
on the way to work during a disaster. 

D. If policies state that personnel are required to
work during disasters and an employee is ter-
minated for not reporting to work, a wrongful
termination lawsuit is not likely to be success-
ful.

14. Which is true regarding liability risks for sexual
assault victims?
A. Law enforcement should be contacted only if

a rape kit is not available in the ED.
B. Patient consent is not needed for a forensic

examination.

C. Offering to transfer the patient to an ED for
forensic evidence collection is a violation of
the Emergency Medical Treatment and Labor
Act (EMTALA). 

D. The ED physician’s obligations vary according
to state law.

15. EDs that do not have sexual assault evidence kits
have a variety of options, which include which of
the following? 
A. With the patient’s consent, they can contact

the police or a rape crisis center, obtain a kit,
and collect the evidence for the patient. 

B. The hospital can offer to transfer the patient
to another hospital or medical facility that
does perform sexual assault forensic evidence
collection.

C. If the ED has a relationship with a SART
(Sexual Assault Response Team) or SANE
(Sexual Assault Nurse Examiner), the on-call
forensic nurse can be contacted to perform the
collection. 

D. All of the above.

Answers: 10. B; 11. B; 12. A; 13. D; 14. D; 15. D
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